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I. INTRODUCTION

1. in pursuance of article 40 of the International Covenant on Civil and Political Rights,
which entered into force with respect to the Kingdom of the Netherlands on 11 March 1979,
the present report is submitted in accordance with the decision and guidelines on periodic
reports adopted by the Human Rights Committee during its 66th session (July 1999) and
amended during its 70th session (October 2000).

2. This fourth periodic report takes into account the discussion of the previous reports in
the Committee, the concluding observations (CCPR/CO/72/NET), and the progress made on
national legislation and practice with regard to the implementation of the individual articles of
the Covenant. The report covers the period from 2001 to the end of 2005. Occasionally,

where relevant, reference is made to developments in 20086."

3. The report does not comment upon subjects which are dealt with in the previous
reports or the response of the Government of the Kingdom of the Netherlands to the
concluding observations of the Human Rights Committee (CCPR/CO/72/NET/Add 1, 2 and

3) and which remain unchanged in the period covered by the present report.

4, The Kingdom of the Netherlands has three constituent parts: the European part, the
Netherlands Antilles and Aruba. Each part is responsible for implementing the provisions of
the Convention and reporting on implementation. This report covers the European part of the

Kingdom only. Reports of the Netherlands Antilles and Aruba will be submitted at a later

stage.

Il. STRUCTURE OF THE KINGDOM OF THE NETHERLANDS

5. See core document pp. 8-45 nos. 19-175

IIl. THE NETHERLANDS (EUROPEAN PART OF THE KINGDOM)

A. Amendments to the Constitution since 2001

' Annexe V contains an update to the third periodic report covering the implementation of the ICCPR in the
Netherlands (European part of the Kingdom) up to the end of 2000. For reasons that are unclear this update was
not given an official reference number.



6. The Dutch constitution at the end of 2005 differed from the version in early 2001 in
that members of parliament could be temporarily replaced in cases of iliness or pregnancy.

Several other changes are under consideration.

Temporary replacement of members of parliament in case of iliness or pregnancy

7. The Constitution was amended in 2005 (articles 57a and 129, paragraph 3) to allow
the temporary replacement of members of parliament (i.e. members of the Senate and
House of Representatives) and provincial and municipal councillors in the case of pregnancy,
childbirth and illness. A previous attempt to introduce such an arrangement foundered for
want of support in parliament (see section 8 of the third periodic report of the Netherlands).
More detailed rules on temporary replacement must be introduced by act of parliament. This
legislation is currently before parliament. One of the aims of this amendment to the

Constitution is to encourage women to participate in politics.

Fundamental rights in the digital society

8. On 29 October 2004 the government decided not to present to Parliament the biil to
amend the Constitution in connection with ‘Fundamental rights in the digital society’ (articles
7, 10 and 13 of the Constitution), which had been announced in the update to the third
periodic report of the Netherlands of 2000 (Annexe V). The government had intended to
create a system of fundamental rights relating to privacy, freedom of expression and
inviolability of correspondence that would provide appropriate protection in the digital society
and also be proof against future technological developments. The decision not to present the
bill was prompted by a highly critical opinion of the draft legislation by the Council of State.
One of the Council of State’s general criticisms was that the relationship between the
proposals and international developments was unclear. The Council stated that caution was
required when reformulating a fundamental right closely connected with a right protected by
the European Convention on Human Rights (ECHR) and the International Covenant on Civil
and Political Rights (ICCPR). In the event of a difference, no matter how small, from the
treaty provisions, the advantages of the intended improvement would, in the opinion of the
Council, be outweighed by the risk of unnecessary complications in interpretation and
application. The Council also criticised the lack of any in-depth analysis of differences and

similarities between treaty provisions and the proposed amendments.

9. The absence of such an analysis was due to the fact that at that time there were few,
if any, developments in international law in relation to fundamental rights in the digital
society. It was precisely for this reason that the government concentrated its efforts on

contributing to this international legal development. For example, it was responsible for the



initiative to establish a separate ad hoc working group in the Council of Europe to consider
this issue. This resulted in the adoption by the Committee of Ministers of the Council of
Europe on 11 May 2005 of a Political Declaration recognising the need to protect human

rights in the ‘information society’.

10. The government also made a contribution to the World Summit on the Information
Society, which was held in Tunis in November 2005. During this UN Summit it was recorded
that human rights should afford the same protection in the information society as they did in

the ‘paper era’.

11. In the light of these international developments the government has decided to restart
its preparations to amend the Constitution in connection with fundamental rights in the digital
society. This involves adequate protection of the right of freedom of expression, the right to
respect for privacy and the right to privacy of communication. The government hopes to be

able to present a draft bill before mid-2007.

Corrective referendum
12. The Constitution would have to be revised to allow for the introduction of corrective

referendums. A government proposal for the introduction was defeated at the very last stage
in 1999. The government presented a new bill for corrective consultative referendums in
2000, which was rejected by the House of Representatives in 2004. A bill to amend the
Constitution and introduce the principle of corrective, consultative referendums was
introduced in 2005, on this occasion by several members of parliament. The bill broadly
resembles its previously rejected predecessors. It is currently being considered by the House

of Representatives.

Article 23 of the Constitution (education)

13. In late 2005 a bill to amend Article 23, paragraph 4, of the Constitution reached the
last stage of its passage through Parliament (i.e. second reading by the Senate). The
purpose of this constitutional change is to remove all doubt that a statutory regulation
governing interdenominational schools (schools established as a result of organisational
cooperation between publicly-run education and private education provided by private legal
persons often having a religious background) is compatible with article 23, paragraph 4, of
the Constitution. This amendment to the Constitution was passed in March 2006. Paragraph
4 of article 23 of the Constitution now reads as follows (the italicised words are new):

‘4. The authorities shall ensure that primary education is provided in a sufficient number of

public-authority schools in every municipality. Deviations from this provision may be



permitted under rules to be established by Act of Parliament on condition that there is
opportunity to receive the said form of education, whether in a public-authority school or

otherwise.'

Dualism and local democracy

14. The update to the third report from 2000 announced a revision to chapter 7 of the
Constitution in connection with the dualist structure of local government. The government
now considers that a general revision of chapter 7 of the Constitution no longer has priority.
The introduction of the dualist principle was effected by means of a system of ordinary acts
of parliament between 7 March 2002 and 8 March 2006. The Government also considers
that the chairing of the municipal or provincial council is not a matter to be regulated in the
Constitution. A bill has therefore been introduced to repeal article 125, paragraph 3 of the
Constitution, which states that King’s commissioners and mayors preside over the meetings
of provincial councils and municipal councils respectively. A bill has also recently been
introduced to repeal the provision in article 131 of the Constitution that mayors are appointed

by the Crown.

B. Civil and political rights of public servants

15. The protection of the fundamental rights of public servants in relation to their
employer has been regulated in sections 125a to 125f of the Central and Local Government
Personnel Act since 1988. In keeping with the requirements of the Constitution, these
sections constitute a specific statutory regulation governing the limitations that can be
imposed on the exercise of fundamental rights by public servants in the light of their special
position in relation to the authorities. These are limitations on the freedom of expression and
on the freedom of association, assembly and demonstration that may reasonably be deemed
necessary in order to ensure the proper performance of the job or the proper functioning of
the public service (in so far as this is connected with the performance of public servants).
Public servants are also obliged to submit to a search of their person in the workplace on the
instructions of the competent authority. In addition, there are specific safeguards for the
exercise by public servants of fundamental rights in relation to working on religious holidays
(this can be required only if it is essential in the interests of the public service), holding
political office and taking part in union activities. Finally, there are conditions governing the
holding of confidential posts and limitations on foreign travel for those in possession of State
secrets. This was already mentioned in the second and third periodic reports of the

Netherlands.



16. Following the amendments referred to in the last report, some additional rules to
ensure the integrity of public servants were included in the Central and Local Government
Personnel Act and the Military Personnel Act 1931 in 2003 (Bulletin of Acts and Decrees
2003, 60) and 2006 (Bulletin of Acts and Decrees 2005, 695). In 2003 rules were included on
the duty of public servants to disclose additional activities and report financial interests, the
duty of government authorities to introduce a procedure for reporting suspected irregularities
(the Whistleblowers’ Order) and a provision affording legal protection to those who report an
irregularity in good faith. Rules were included in 2006 that obliged public sector employers to
pursue a policy on ethical standards (integrity) for staff. This policy should form an integral
part of personnel policy. Public sector employers have also been instructed to ensure that a
code of conduct is introduced for ethical behaviour in their area of competence. They are
required to account annually to a democratic and representative body for the integrity policy
applied by them and for observance of the code of conduct. Finally, all public servants are
required to take an oath or make a solemn affirmation when taking up their post.

17. EU Directive 1999/70 provides that in respect of terms and conditions of employment,
fixed-term workers must not be treated less favourably than comparable permanent workers
solely because they have a fixed-term contract, unless different treatment is justified on

objective grounds.

18.  As public servants are unilaterally appointed, they are not covered by this directive.
However, for the sake of legal equality and to ensure that the principle of equal treatment is
applied consistently, an identical regulation was included in the Central and Local
Government Personnel Act (section 125h) in 2004 (Bulletin of Acts and Decrees 2004, 88)
under which a public sector employer may not treat public servants who have a temporary
appointment less favourably than comparable permanent staff, unless such treatment is

justified on objective grounds.

19. The scope of freedom of expression for public servants was a subject of some debate
both in the Dutch press and in parliament in the spring of 2004. This was occasioned by
steps to dismiss two prison governors for criticising the prisons policy of the Minister of
Justice in various media. This prompted the government to analyse its views and policy on
this subject, within the statutory framework. Basically, it argued that the fundamental right of
a public servant to freedom of expression is not absolute. The limit for a public servant is
reached where the exercise of this right would mean that the proper performance of his job
or the proper functioning of the public service (in so far as connected with the performance of



his job) could no longer reasonably be said to be guaranteed (section 125a of the Central
and Local Government Personnel Act and section 12a of the Military Personnel Act 1931).

20. Factors of importance in making this assessment are the behaviour of the public
servant, the distance between the public servant and the body that makes the policy on
which the public servant expresses a view, the nature of the subject matter and the manner
and forum in which the public servant expresses his view. The more remote the public
servant is from the relevant policy field the less reason there is to limit his freedom of
expression on the grounds of his public service status. Where a public servant is directly
involved in policymaking, he should observe greater restraint in expressing a view on matters

directly related to the performance of his duties. Here the public servant's job is a relevant

factor.

21. One aspect that may certainly be taken into account in applying the ‘performance
criterion’ of section 125a of the Central and Local Government Personnel Act is whether the
view was expressed publicly or in a more private, closed circle. As a view expressed publicly
by an official can generally be said to have a more adverse effect on the proper functioning
of government, the limits on the freedom of expression of an official are more restrictive in
this case. The extent to which a subject is ripe for policy formulation is important here. In the
policy development stage an official has relatively more scope to exercise his freedom of
expression. After all, at this stage debate can actually help to produce well-conceived and
carefully considered policy. In appropriate cases, an official may express a view that differs
from that of the minister and still remain within the limits of section 125a of the Central and
Local Government Personnel Act, provides he adopts a suitably detached tone and gives
reasons. The situation changes, however, once the policy is decided through the interaction
of the minister and parliament. From then on the priority should be to refrain from criticising
the policy. Loyally implementing established policy generally involves not criticising it in the

media. This certainly applies to officials in management positions.

C. Performance of the National Ombudsman

22, The office of National Ombudsman is established in the Constitution as an
independent complaints body (article 78a). The National Ombudsman investigates the
actions of central government administrative authorities and other administrative authorities
either on his own initiative or on request. He is independent and appointed by the House of
Representatives (see Core Document, nos. 194-203). He may hear complaints about the

10



actions not only of central government but also of provincial authorities, water boards and

over a hundred municipalities.

23. The National Ombudsman assesses whether or not the government body concerned
has acted properly. This assessment is made by reference to a list of criteria. In a way, these
‘due care’ criteria form a code of conduct for government. Due care criteria correspond to a
large extent with the legal standards contained in treaties, statutory rules and the like. The
principal criteria are those relating to respect for human rights and fundamental freedoms,
such as freedom from discrimination, privacy of the home, respect for personal privacy, and
protection against unlawful deprivation of liberty. The standards laid down in the ICCPR
therefore form part of the assessment framework applied by the National Ombudsman.

A decision by the National Ombudsman is not binding in the same way as a judgment of a
court. It is up to the administrative authority concerned to decide what action, if any, should
be taken in the light of the decision. This does not detract from the effect of the work of the
National Ombudsman. The National Ombudsman intervenes successfully in over half of the
complaints he receives without the need for an investigation. Even where an investigation
does have to be instituted, it frequently happens that the administrative authority concerned
takes a measure that resolves the complaint during the investigation. The National

Ombudsman's recommendations are almost always adopted.

24, The number of complaints received by the National Ombudsman has steadily
increased in recent years. 7,681 complaints were received in 1999, compared with 11,156 in
2004: an increase of 45% in five years. According to the Ombudsman, the main explanation
for this increase has been the publicity campaigns and other information activities designed
to increase public awareness of the work of the Ombudsman. The Ombudsman has had a
permanent budget for information purposes since 2004. The administrative authorities about
which the most complaints are submitted annually tend to be those that have frequent
contact with the public. The top five are the Immigration and Naturalisation Service (IND), the
social security benefits agencies, the Tax & Customs Administration, the municipalities and

the police.

25.  The Ombudsman is also empowered to conduct an investigation on his own initiative,
usually in order to examine problems of a more structural nature in the way administrative
authorities implement policy. Subjects investigated by the Ombudsman on his own initiative
in the past period included the living conditions of asylum seekers in the application centres,
compliance with court judgments by the Immigration and Naturalisation Service (IND), the
handling by government ministries of letters from members of the public, the handling by rent

11



committees of petitions, applications and notices of objection, and the provision of crisis

shelter for non-criminal young people with serious behavioural problems in young offenders’

institutions.

D. International Covenant on Civil and Political Rights

Article 1: Right to self-determination

26. Between 2000 and 2005 a referendum on the constitutional future of each of the five
islands of the Netherlands Antilles was held on the islands concerned in the context of the
right to self-determination. On four of the islands the population voted for the proposition that
the Netherlands Antilles should cease to exist as a country and that the islands should
acquire a new constitutional status within the Kingdom of the Netherlands. One island (St

Eustatius) voted for continuation of the Netherlands Antilles.

27. On 22 October 2005 the five islands concluded an outline agreement with the
governments of the Netherlands and the Netherlands Antilles. It was decided to start a
process intended to result in a new constitutional status for the five islands within the
Kingdom. At the same time the socioeconomic and financial problems of the Netherlands
Antilles are to be tackled. The aim is to give the islands a good starting point. This process
was officially instituted on 26 November 2005 by means of a Round Table Conference (RTC)
of the five islands, the Netherlands, the Netherlands Antilles and Aruba. The RTC resolved to
formulate joint criteria governing legal certainty, good governance and fundamental rights
and freedoms. The proposals of the islands for a new political structure will be assessed by

reference to these criteria at a forthcoming RTC.

Article 2: Non-discrimination and right to an effective remedy

28. The developments connected with non-discrimination are described under article 26,

owing to their interrelated nature.
29.  As regards the right to an effective remedy, various judgments were given by the

European Court of Human Rights in cases against the Netherlands in the current reporting

period. In so far as these cases related to the European territory of the Kingdom the

12



European Court held in each case that there had been no violation of the right to an effective

remedy.

The cases were as follows:
. ECtHR 4 February 2003, Lorsé and others v. the Netherlands (appl. no. 52750/99).

. ECtHR 25 November 2004, Aalmoes and 112 others v. the Netherlands (appl. no.

16269/02),
o ECtHR 15 September 2005, Bonger v. the Netherlands (appl. no. 14492/03).

30. The right to an effective remedy was also dealt with in the national courts on a
number of occasions in the present reporting period. Of particular importance is the judgment
of the Central Appeals Court for Public Service and Social Security Matters of 8 December
2004 (AB 2005/73) in administrative law proceedings about unemployment benefit in a case
in which the time limits for decisions laid down in national law had been greatly exceeded. In
view of the importance placed on article 13 of the European Convention on Human Rights
(ECHR) in the case law of the ECtHR (see ECtHR 26 October 2000, Kudla v. Poland), the
Central Appeals Court for Public Service and Social Security Matters to some extent adopted
a new approach in this judgment to the consequences of a failure to give a decision within a
reasonable time. The Central Appeals Court for Public Service and Social Security Matters
considered that if compensation is to be awarded for non-pecuniary damage it must be
reasonable to assume on the basis of the interests involved in the proceedings and the other
facts and circumstances of the case that the interested party actually suffered a degree of
tension and frustration as a result of the duration of the proceedings. In the opinion of the
Court, compensation for non-pecuniary damage should be awarded in such a situation to the
interested party against a legal person to be designated by the administrative court even if
there has not been a serious infringement of the privacy or other moral rights of the
interested party, together with a declaration that the claim is well-founded and applying
section 8:73, subsection 1 General Administrative Law Act (the section that regulates the
power of the administrative court to grant compensation) in keeping with article 13 ECHR.
Where an interested party has also suffered pecuniary damage as a consequence of a late
decision, compensation should also be awarded for this. Such compensation should be
awarded regardless of whether the decision by the administrative authority was discretionary

or non-discretionary.

31. In a judgment of 4 July 2003 (AB 2003/450) the Central Appeals Court for Public
Service and Social Security Matters held, contrary to its previous decisions, that where it is
alleged that a case has not been decided within a reasonable time the administrative court

13



should decide whether this constitutes a violation of article 6 ECHR. In so holding it referred
once again to how the interpretation of article 13 ECHR was evolving in the case law of the
ECtHR and to the judgment of the ECtHR in the Kudla v Poland case. However, the Central
Appeals Court for Public Service and Social Security Matters did hold, in keeping with its own
established case law, that an interested party should apply to the civil courts in order to
determine the consequences of such a violation. In this way it sought to remove any doubt
that an effective remedy is available in Dutch administrative law for determining whether a
case has been heard by the administrative courts within a reasonable time. In the absence of
a statutory provision, however, under the Dutch system it is the civil courts that have
jurisdiction to decide whether to direct the State to pay compensation for the alleged

damage.

32. In a judgment of 28 April 2004 (AB 2004/276), the Administrative Jurisdiction Division
of the Council of State held that a rule of precedent applicable in some areas of
administrative law — namely that no grounds may be raised on appeal that were not raised at
first instance — should be departed from in the light of the right to an effective remedy. The
case concerned a local planning rule prohibiting the permanent occupation of
summerhouses. The appellant submitted that this prohibition was contrary to the right to
enjoyment of one’s possessions and to the right of privacy as protected by the ECHR.
Although the appellant had not raised this argument before the court of first instance the
Division held that it could still take cognizance of the argument since it concerned treaty
provisions that have direct effect and that the national courts are bound to enforce by virtue,

inter alia, of article 13 ECHR.

Article 3: Equal right of men and women to enjoyment of civil and political rights

33. Due to their interrelated nature, articles 3 and 26 on discrimination will be dealt with

under article 26.

Article 4: Restrictions on derogation from obligations under the Covenant

34. Since the third periodic report no new developments concerning the legislation

applicable to states of emergency and article 4 of the Covenant have taken place. The Dutch
government believes that the threat posed by international terrorism, which is very real in the
Netherlands as elsewhere, does not at present require or justify the application of emergency

legislation or the invocation of article 4.

14



Article 5: Prohibition of narrow interpretation of the Covenant

35.  The first paragraph of article 5 has a direct bearing on the relationship between
fundamental rights. In the reporting period under consideration, this issue and the issue of a
human rights hierarchy was a matter of considerable public and political debate, following
9/11, the events in Afghanistan and Iraq and the publication of data on the integration of
minorities. Prompted by a parliamentary motion, the government issued a policy document
entitled ‘Fundamental rights in a plural society’ in May 2004. An English translation of the

policy document is attached to this report (Annexe I).

36. The policy document dealt with the question of whether in Dutch society there is an
adequate balance in the reciprocal relationship between fundamental rights, in particular in
the case of discriminatory statements which are partly based on religious or ideological
beliefs. It concluded that there is no need to amend the Dutch Constitution or to establish a
constitutional hierarchy of fundamental rights in order to tackle the problem of balancing
conflicting human rights in certain situations. The document pointed out that:

- the reciprocal relationship between fundamental rights offers scope for tackling problems
that arise from the increasing pluralism of society, such as discrimination, honour crimes
and female genital mutilation;

- existing case law offers guidelines and criteria for the direct or indirect weighing up of
interests relating to fundamental rights, such as religious freedom, freedom of speech
and the right not to be discriminated against,

- legislation and case law show that religious freedom and freedom of speech do not
constitute a licence to discriminate on grounds such as homosexual orientation;

- the principle of the separation of church and state does not mean that no religious or
ideological views of any kind may be expressed in the public domain;

- laying down regulations governing clothing which may express religious views is not
desirable, unless this is urgently required for reasons of functionality, safety or the
exercise of authority in an impersonal manner,

- clothing regulations may be laid down for teaching staff in state schools if this can be
justified in objective terms.

It is necessary to support and actively disseminate the values of democracy and the rule of

law in a variety of ways, one of which is a requirement that modern, shared citizenship be a

focus both in schools and integration courses.

15



Article 6: Right to life

Termination of life on request and assisted suicide

37.  The purpose of the legislation governing termination of life on request and assisted
suicide is to safeguard and improve the standards of physicians’ intervention in such cases.
The main principle is to ensure that they act in all openness. The subjects which were dealt
with in the previous reports and the comments made by the Government of the Kingdom of
the Netherlands on the concluding observations of the Human Rights Committee
(CCPR/CO/72/NET/Add 1 and 3), and which remain unchanged in the period dealt with in

these reports, are not commented upon.

Reports by the review committees
38. The Act on the Termination of Life on Request and Assisted Suicide established

regional euthanasia review committees, of which there are at present five. Each committee
comprises three members: a lawyer, who is also the chair, a physician and an expert on
ethical issues. They are responsible for assessing whether, in terminating a patient's life or
assisting in their suicide, the physician has acted in accordance with the six due care criteria
stipulated in the Act. The review committees jointly present an annual report of their activities
to the Minister of Justice and the Minister of Health, Welfare and Sport. The report is sent to

the House of Representatives of the States General.

39. The annual reports record the number of notifications of euthanasia and assisted
suicide. In 2004, the committees received notification of 1,886 such cases. In the vast
maijority of cases the review committees concluded that the due care criteria had indeed
been observed. In these cases, they communicated their findings to the notifying physicians,
thereby rounding off the official procedure. In some cases, the committee invited the
physician to submit further information in writing or in person before they finalised their
decision. In four cases this resulted in the committees concluding that not all the due care
criteria prescribed by law had been fuffilled. The committees then submitted their findings to

the Board of Procurators General and the Health Care Inspectorate.

40. In the first of these cases, a patient became comatose after having requested
euthanasia. This prompted the review committee to ask whether a comatose patient's
suffering can be classified as ‘unbearable’. The case was referred to the Board of
Procurators General and the Health Care Inspectorate, and by the latter to the Medical

Disciplinary Tribunal.

16



41, In the second case, the independent physician was acquainted with the patient and
had given him medical treatment shortly before euthanasia took place. The committee
considered this to be non-compliance with the due care criterion that an independent
physician should be consulted. This case was also referred to the Board of Procurators

General and the Health Care Inspectorate.

42. In the third case, an anaesthetist who had been involved at in a previous surgery on
the patient, acted as the independent physician. The committee considered this to be non-
compliance with the due care criterion that there should be an independent assessment. This
case was also referred to the Board of Procurators General and the Health Care
Inspectorate. The latter questioned the board of governors of the hospital where the
euthanasia was performed. It was subsequently decided to draw up a detailed euthanasia
guideline for that hospital. The Health Care Inspectorate was satisfied that sufficient
measures had been taken to prevent a recurrence of these events. For this reason, the

Board of Procurators General decided not to prosecute.

43. In the fourth case, termination of life was performed by administering progressively
higher doses of morphine. The treatment itself was given by another doctor, not by the
notifying physician. This prompted the review committee to interview the doctor concerned
about the procedures that were followed and the drugs that were administered. It
subsequently drew the Health Care Inspectorate’s particular attention to the situation at the
hospital: the procedures regarding the termination of life on request, and the use of morphine
for carrying it out. The review committee emphasised their conviction that the physician acted
with integrity and with great concern for the patient. These findings were submitted to the

Board of Procurators General and the Health Care Inspectorate.

44, In 2005, the committee was notified of 1,933 cases of termination of life on request
and assisted suicide. They concluded that in three cases, the physician had not satisfied the
requirements of due care. The cases were referred to the Board of Procurators General and

the Health Care Inspectorate.

45. In the first of these cases, the euthanasia consultant was also the patient’s general
practitioner. The committee concluded that this conflicted with the requirement for an
assessment by an independent physician. For this reason, the case was referred to the
Board of Procurators General and the Health Care Inspectorate. The Board ruled that, in
view of the facts and the circumstances involved, it would not be appropriate to prosecute the
physician. However, the Public Prosecutor interviewed the attending physician, and the

17



Health Care Inspectorate contacted the general practitioners at the request of the Board of
Procurators General. The Inspectorate ruled that in view of the physician’s response and
good intentions and the minimal chance of the same thing happening again, there was no

good reason to pursue the matter further.

46. In the second case, the attending physician felt morally obliged to proceed with
euthanasia. No independent physician was consulted. The committee concluded that the
physician did not comply with the due care criterion that there should be an independent
assessment, and submitted its findings to the Board of Procurators General and the Health

Care Inspectorate.

47.  The third case also revolved around the lack of an independent physician. The
committee concluded that the physician did not act in accordance with the due care criterion
that there should be an independent assessment, and submitted its findings to the Board of
Procurators General and the Health Care Inspectorate. The Board of Procurators General
ruled that, in view of the facts and the circumstances involved, it would not be appropriate to
bring charges. In addition, the Board asked the Health Care Inspectorate to look into whether
there were proper procedures in place for euthanasia at the hospital in question. The Health
Care Inspector wrote to the hospital, requesting a number of amendments to the existing

procedures.

Review committees’ website
48. Since spring 2008, the findings of the review committees have been published on

their website (http://www.toetsingscommissieseuthanasie.nl/en/). The main aim is to facilitate

greater insight into how the committees work and how they reach their conclusions. The
committees’ findings contain a summary of all the facts and circumstances of the case as
communicated to them. The names are removed in order to preserve the anonymity of the
individuals involved. Names and dates of birth and death are omitted in the published
findings, as is other highly specific information which could identify individuals. The website
does not indicate what the specialism is of the attending or independent physician involved in
each case. The omission of personal information helps to safeguard the privacy of the patient
and doctor-patient privilege. Before the website was launched, it was thoroughly tested by a
SCEN physician, representatives of the Health Care Inspectorate, the municipal health
services, the Ministry of Health, Welfare and Sport and the Ministry of Justice.

Appointment of experts’ committee on neonatal termination of life and termination of late-

term pregnancy
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49. _In 2006 the Minister of Justice and the State Secretary of Health, Welfare and Sport

set up an experts committee to advise the Public Prosecution Service on cases in which the

life of neonates experiencing great suffering has been terminated or in which late termination
of pregnancy has been carried out. The government's objective by appointing the committee
is to achieve more openness from doctors regarding decision-making in these cases.

50.  The appointment of the committee of experts will in no way affect the application of
the criminal law to such cases. Terminating the life of a newborn experiencing severe
suffering is and will remain an offence under article 293 of the Dutch Criminal Code.
Similarly, termination of late-term pregnancy is, and will remain, a criminal offence under
Article 82a of the Criminal Code.

The experts’ committee has five members: a lawyer (the chairman), three doctors (sharing
one vote) and an ethicist. Based on the standard of due care criteria — as defined by case
law — the committee will assess whether the doctor exercised due care in terminating the life
of the newborn or the late-term pregnancy. The committee’s recommendation will not
supersede the Public Prosecutor’s decision, but will serve as an expert opinion.

The letter to the House of Representatives is included as Annexe Il to this report.

Palliative sedation

51. In December 2005 the Royal Dutch Medical Association published its Guidelines for
Palliative Sedation. Palliative sedation is the deliberate lowering of a patient’s level of
consciousness in the last stages of life. The objective is to relieve suffering; lowering
consciousness is a means to that end. Palliative sedation is considered to be a form of
normal medical treatment. It is crucial that this treatment should be applied proportionately
and adequately, in response to the appropriate medical indications. It is the degree of
symptom control rather than the degree to which consciousness must be reduced that
determines the dose, combinations, and duration of the drugs administered. Interim
evaluations and other decision-making processes must be geared towards relieving the
patient’s suffering in order to create a tranquil and tolerable situation. Lowering
consciousness to relieve suffering is appropriate in the last stages of life, in which death is

expected to ensue in the near future.

52. Medical indications for palliative sedation are present when one or more untreatable
or ‘refractory’ symptoms are causing the patient unbearable suffering. Besides the presence
of one or more refractory symptoms, a second precondition for the use of continuous deep
sedation is the expectation that death will ensue in the reasonably near future - that is, within

one to two weeks. In these situations, a medical practitioner may decide to commence
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palliative sedation and in principle to continue it until death. Keeping accurate records is
essential when palliative sedation is being administered. The relevant information about the
patient and his situation must be recorded in his medical file: why it was decided to
administer palliative sedation, how this was done, how the effect is being evaluated, and
what criteria are being used to adjust the dosage. The physician responsible for treating the

patient should visit him at least once daily.

53. Palliative care includes comforting, supporting and lending a sympathetic ear to the
patient’s loved ones, who play an important role both when palliative sedation is being
considered and while it is being carried out. The Guidelines address the need experienced
by physicians for greater clarity and insight with regard to palliative sedation. They thus
provide a basis on which doctors can make medical decisions at the end of life. The

Guidelines were sent to the House of Representatives of the States General and were

approved by the government.

Evaluation of the Termination of Life on Request and Assisted Suicide (Review Procedures)
Act

54, The Termination of Life on Request and Assisted Suicide (Review Procedures) Act is
subject to periodic evaluation. The first evaluation will be conducted in spring 2007. A
number of large-scale studies on the practice of euthanasia were carried out before the Act
entered into force. These studies paved the way for various policy measures such as setting
up a notification procedure and establishing regional committees of experts, and ultimately to

the introduction of the Act itself.

55.  The 2007 evaluation study focused on obtaining greater insight into the way the Act
works in practice. Since its entry came into force, doctors are obliged to report cases of
euthanasia and assisted suicide. A high notification rate fosters transparency. This is an
important aspect of policy on euthanasia. The research questions for the evaluation study
should be understood in this light. Firstly, the study assesses physicians’ willingness in
recent years to notify the committee when they have performed euthanasia, and looks at the
factors underlying this development. Secondly, the study collects information about the way

in which institutions deal with end-of-life medical decisions and treatment. The evaluation is

expected to be published spring 2007.
Euthanasia in the Netherlands Support and Assessment project (SCEN)
56. One of the requirements of due care stipulated by the Termination of Life on Request

and Assisted Suicide (Review Procedures) Act is that the attending physician has consulted
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at least one other, independent physician who has seen the patient and has given his written

opinion on the requirements of due care.

57. For a number of years, the SCEN has been training physicians to perform
independent assessments. More general practitioners have taken SCEN courses than any
other group. In recent years, however, there have been considerable efforts to extend SCEN
to hospitals and nursing homes. In 2005, 24 general practitioners, 19 medical specialists and
17 physicians working in nursing homes received SCEN training. The total number of SCEN

physicians was 515.

Abolition of the death penalty in all circumstances

58. On 3 May 2002 the Kingdom of the Netherlands signed the Thirteenth Protocol to the
European Convention on Human Rights, which abolishes the death penalty in all
circumstances. It entered into force in the Netherlands on 1 June 2006. The Sixth Protocol to
the Convention made exceptional provision for the death penalty in respect of acts
committed in time of war, but is now superseded by the Thirteenth Protocol. Since the death
penalty had been abolished in the Netherlands some years previously, the Protocol had no

repercussions on Dutch legislation.

Suicide in custodial institutions

59. The chart below shows the number of suicides in penitentiary institutions as
compared with total prison population. The latter includes foreign nationals but excludes
offenders in remand centres and those released subject to strict controls such as electronic

tagging.

Year Number of suicides in | Total prison population (daily Total prison
Dutch custodial maximum) population (daily
institutions average)

2001 11 12148 12009

2002 10 12885 12653

2003 13 14194 13503

2004 21 15466 14791
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2005 20 16779 14877

Curbing gun crime by searching on suspicion
60. Following the introduction of a private member's bill, the Municipalities Act and the
Firearms and Ammunition Act were amended on 13 July 2002 in order to combat gun crime.
The amendments mean that a municipal council can empower its mayor to prevent a breach
of the peace due to the presence of firearms in a particular area by designating it as a ‘public
safety risk area’. Once the Public Prosecutor has permitted searching on suspicion within an
area, police officers may search for firearms in:

e packaged goods

e vehicles

o personal clothing

61. The initiative to amend the law arose out of the fact that in recent years, the
Netherlands has had to deal with an increasing amount of violence directed at random
individuals on random occasions. One of the recurrent features of this ‘meaningless violence’
is that it tends to occur in entertainment areas at night, and often involves drugs and/or
alcohol. In addition to actual violence, the mere threat of violence generates major safety
risks. Besides entertainment areas, there are certain types of public event (including sports
events) and locations where drugs are sold or used, that inherently pose a threat to public
safety. In view of the state’s positive duty to protect its citizens’ right to life, Parliament

considered searching on suspicion to be a justifiable measure.

62. Research has been conducted into the practice of searching on suspicion in ten
municipalities: Rotterdam, Amsterdam, Den Helder, Haarlemmermeer (Schiphol), Heerlen,
Utrecht, Tilburg, Roermond, Maastricht and Zaanstad. In eight of the ten municipalities
studied, 187 searches were conducted between 2002 and 2004. A total of 79,499 people
were searched and 2,010 weapons were found. Of these weapons, 70% were stabbing

instruments. As a result of the searches, 397 arrests were made.

63. Searching on suspicion does however lead to a dilemma. It must be done at random
so as to avoid all appearance of discrimination. On the other hand, the results in terms of the
offensive weapons yield and the effect on the incidence of firearms offences must be

substantial in substantial relation to the time and effort invested by the police. In general, it
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was found that people did not object to being searched. Around 70% did not regard it as an

invasion of their privacy.

Article 7: Prohibition of torture and inhuman or degrading treatment

Convention against Torture
64. The Act of 29 September 1988 implementing the Convention against Torture was

repealed with effect from 1 October 2003. The criminal offences defined in that Act were
transferred to the new International Crimes Act on that date. The new Act classifies
genocide, crimes against humanity, war crimes and the original offence of torture as
international crimes governed by a common set of rules based on general principles of
criminal law, including specific provisions on (secondary) universal jurisdiction, superior
orders and responsibility, and exclusion of the statute of limitations. For linguistic and
editorial reasons the wording of the definition in the International Crimes Act differs from that

of the 1988 Implementation Act.

65. However, as confirmed by Rotterdam district court in the case against N. (7 April
2004, AA 53 (2004), pp. 729-736), these differences should not be seen as evidence of a
substantive change in the legislator's views on the nature of the crime. Accordingly, the 1988
definition will continue to be applied to cases of torture that occurred before the entry into
force of the International Crimes Act. In addition to this editorial amendment, the penalty for
torture without aggravating circumstances was raised from 15 years’ imprisonment and a fine
to 20 years’ imprisonment or life imprisonment and a fine. This was done to reflect more
accurately the extreme seriousness of the crime and bring the sentence more into line with

the penalties for most other international crimes.

66. Section 1 (1)(d) of the International Crimes Act defines torture within the meaning of
the 1988 Convention as follows:

‘the intentional infliction of severe physical or mental pain or suffering upon a person who is
in the custody or under the control of the accused, subject to the proviso that the pain or
suffering does not result solely from, and is not inherent in or incidental to lawful sanctions,
when committed by or on behalf of a government authority and with a view to extracting
information or a confession from him or from a third person, punishing him for an act he or a
third person has committed or is suspected of committing, or intimidating him or a third
person, or coercing him to do or permit something, or for any reason based on discrimination

on any ground whatsoever'.
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67. On the basis of that definition, section 8 of the International Crimes Act reads as

follows:

‘(1) Torture committed by a public servant or other person working in the service of the
authorities in the course of his duties shall carry a sentence of life imprisonment or a term
of imprisonment not exceeding twenty years or a fifth category fine.

(1) The following shall be liable to similar sentences:

(a) a public servant or other person working in the service of the authorities who, in the
course of his duties and by one of the means referred to in article 47, paragraph 1 (ii),
of the Criminal Code, solicits the commission of torture or intentionally permits
another person to commit torture;

(b) a person who commits torture, if this has been solicited or intentionally permitted by a
public servant or another person working in the service of the authorities, in the
course of his duties and by one of the means referred to in article 47, paragraph 1(ii),

of the Criminal Code.’

Optional Protocol to the United Nation Convention against Torture (OPCAT)

68. The Government is currently preparing the procedure for the approval of the Optional
Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment concluded in New York on 18 December 2002. Precisely how the
Protocol will be implemented is currently under consideration. Once this has become clear,

the documents will be laid before the Council of State for approval without delay.

CPT visit
69.  The European Committee for the Prevention of Torture and Inhuman or Degrading

Treatment or Punishment (CPT) visited the Netherlands for the first time in 1992. The second
CPT visit took place from 18 to 26 February 2002. The CPT’s report on this visit was
published on 2 September 2002 (report no. (2002) 28). The CPT visited the Amsterdam
police force, various facilities of the Royal Military and Border Police (Koninklijke
Marechaussee) at Schipho! Airport, the emergency facility in Bloemendaal, the asylum and
application centre adjoining Schiphol Airport, the Sint Jacob R.C. Care Centre and
Wittenberg nursing home. The Committee made a number of recommendations for
improving the facilities. It devoted special attention to the Nieuw Vosseveld High Security

Prison, which will be discussed at greater length later in this report.

70. In the report on its previous visit the CPT noted that there had been no violations by

the Dutch authorities of the prohibition on torture and cruel or inhuman treatment. The 2002
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report came to the same conclusion. In its previous report the CPT noted that the ‘conditions
of detention in law enforcement establishments’ were in conformity with its criteria. The
Netherlands also met these criteria in 2002. The CPT concluded that prisoners were in
general well treated and was still impressed by the situation in the Netherlands. The Dutch
government's response to the CPT's report on its visit can be found in CPT/INF (2003) 39 of
27 November 2003. In its response the Netherlands provided information on the

implementation of its policy in reply to the CPT's practical questions.

Medical Research (Human Subjects) Act

71.  The Human Rights Committee’s concluding observations of 27 August 2001
(CCPR/CO/72/NET) included a passage about the Dutch Medical Research (Human
Subjects) Act, or WMO: “The State Party should reconsider its Medical Research (Human
Subjects) Act in the light of the Committee’s concerns, in order to ensure that even high
potential value of scientific research is not used to justify severe risks to the subjects of
research. The State should further remove minors and other persons unable to give genuine
consent from any medical experiments which do not directly benefit these individuals (non-
therapeutic medical research). In its next report, the State party should inform the Committee

of the steps taken and provide it with detailed statistics.”

Below, we respond to the Committee’s observations and supply the detailed statistics
requested. We will also briefly sketch developments since 2000.

72. The Human Rights Committee was concerned that proportionality is assessed by
weighing the risks of research to subjects against the expected value of research. The
Committee feels that a limit should be incorporated in this subjective criterion, beyond which
the risks to the individual are so great that no measure of expected benefit could outweigh

them.

73.  The Dutch government decided that reviews of research protocols would be
conducted by independent experts for this very reason: to avoid any subjective influence on
the weighing of risks and burden versus the benefits of research. The government feels that
independent reviews provide sufficient guarantees of objective assessment. A fixed limit
would be less advisable, in its opinion, as there are situations in which possible lasting
damage caused by medical research, e.g. on patients with a fatal disease, might be justified.
In these cases, genuine consent, given freely and in compliance with strict legal provisions,

provides additional justification for the research.
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74.  The Human Rights Committee was also concerned that minors and other persons
unable to give genuine consent might be subjected to medical research under certain
circumstances. In its third periodic report (resubmitted 28 July 2000), the Dutch government
explained the strict conditions in the WMO which apply to medical research with minors or
decisionally incapacitated adults. This type of research is allowed, provided these strict
conditions are met, because the government feels that children, persons with mental
disabilities and persons with dementia must have just as much right to benefit from medical
advances as other groups. The most stringent conditions apply to research which does not
directly benefit research participants themselves. Such non-therapeutic research is allowed if
it can only be conducted with the involvement of subjects in the category to which the person
in question belongs and if the risks to the individual are negligible and the burden minimal.

75.  These terms must be explained. Negligible risk means that the risks associated with
research are no greater than the risks of everyday life in a relatively safe environment, or the
risks of routine medical procedures or care, e.g. blood collection, which are so low as to be
negligible. Minimal burden on the individual means that the medical procedures or
behavioural instructions required may not, in their entirety, have a far-reaching impact on the
individual's daily life. The disruption to daily life caused by participation in the trial must be
limited, and any pain caused may not exceed the level of, for example, a venepuncture for

blood collection.

76. In response to the concluding observations of the Human Rights Committee, the
government asked the Central Committee on Research Involving Human Subjects (CCMO)
to pay close attention to compliance with the law in the case of non-therapeutic research
involving minors and/or decisionally incapacitated adults. CCMO’s response was as follows:

1. CCMO paid extra attention to the registration of non-therapeutic research involving
minors and decisionally incapacitated adults. Annexe llla contains a summary of the
number of studies in each category of research, giving an approximate breakdown of
medical research into the different categories.

2. CCMO assessed non-therapeutic, invasive observational research itself between 1
January 2002 and 1 January 2005. Annexe lilb contains passages on reviewing non-
therapeutic research involving minors and decisionally incapacitated adults from
CCMO annual reports published in that period.

3. CCMO analysed all protocols for non-therapeutic, invasive observational studies
reviewed in 2001. The results of this analysis can be found in Annexe lllc. CCMO
used the analysis results to write a memorandum entitled “Non-therapeutic research

involving minors and decisionally incapacitated adults: ‘no, unless” (Annexe llid).

26



77.

4. CCMO wrote an “Assessment framework for non-therapeutic MRI research involving

minors and decisionally incapacitated adults” (Annexe llle).

. CCMO analysed all non-therapeutic observational studies involving minors and/or

decisionally incapacitated adults submitted to the METCs for review between
January and September 2005. The results of this analysis can be found in Annexe

HIf.

At the end of 2004, CCMO informed the METCs that they would once again be

reviewing non-therapeutic intervention studies involving minors and/or decisionally

incapacitated adults as of 1 January 2005. It wrote:

78.

“From 1 January 2002 up to October 2004, CCMO assessed more than 90 ‘invasive’
protocols. It now has an accurate impression of the nature, burden and risks of
invasive treatments in these studies. In its annual reports, CCMO informed the
Minister and parliament of its findings. In most cases, the burden on subjects
consisted of blood collection, physical examinations or psychological tests.

Based on these findings, CCMO believes that the Medical Research (Human
Subjects) Act (WMO) and the Dutch medical research review system are sufficient
safeguards for the protection of participants in medical research who are not capable

to give consent.

CCMO makes one proviso, concerning the assessment of non-therapeutic MRI
research involving children. This type of research was the subject of much discussion
within CCMO. MRI is becoming more and more popular as a research instrument.
CCMO recognises its value in medical research, but is concerned that the burden of
an MRI scan may exceed the range of minimal burden. It is particularly concerned
about the impact on young children: the machine may be ‘scary’, it is very noisy and it
is difficult for young children to have to lie still. In the end, CCMO drew up an
Assessment Framework, for internal use, to assess non-therapeutic MRI research
involving minors and decisionally incapacitated adults (Annexe llle). The Assessment
Framework is enclosed with this letter to the METCs.”

The government feels that it made a justifiable decision in allowing medical research

on decisionally incapacitated subjects, which does not directly benefit the subjects
themselves, under the WMO. The Dutch government does not stand alone in this. Initiatives

have been taken at EU level to allow, under strict conditions, pharmaceutical research

27



involving children and decisionally incapacitated adults. There are even moves towards
making this type of research compulsory. On 1 March 2008, the revised WMO came into
effect (Annexe V), thus implementing Directive 2001/20/EC of the European Parliament and
of the Council of 4 April 2001 on the approximation of the laws, regulations and
administrative provisions of the Member States relating to the implementation of good clinical

practice in the conduct of clinical trials on medicinal products for human use.

79. In October 2004, during the Dutch Presidency of the EU, the European Commission
presented a first proposal for a Regulation on Medicinal Products for Paediatric Use. The
Regulation entered into force on 26 January 2007. It encourages producers to reregister
authorised medicinal products specifically for use with children and it makes this obligatory
for new medicinal products. Under this regulation, when applying for registration of a new
medicinal product or expanding the registration of a registered product, pharmaceutical
companies must submit a plan for a pharmaceutical trial with children with the aim of
registering the medicine for children. The definition of the term medicinal product is the same

as in previous European legislation, so that diagnostic products also fall under the regulation.

80. Pharmaceutical companies’ research plans will be assessed by a scientific committee
— the Paediatrics Committee — which falls under the European Agency for the Evaluation of
Medicinal Products (EMEA). They will review the scientific and ethical aspects of a trial and
determine whether children would benefit from the results. Pharmaceutical companies will be
exempted from this requirement for medicinal products for diseases which do not occur in
children (e.g. Parkinson’s disease, Alzheimer’s disease). Similarly, a company will be given
an extension for the paediatric clinical trials if there is insufficient information about the
product's safety for adults. The results of the paediatric clinical trial will be assessed by
another EMEA body, the Committee for Medicinal Products for Human Use (CHMP).
Depending on the outcome, a medicinal product may be registered for paediatric use or the
product information should clearly indicate that the product should not be used for children.

81. Finally, the Council of Europe’s Additional Protocol to the Convention on Human
Rights and Biomedicine, concerning Biomedical Research (see Annexe 11l g) provides some
scope for research on people who do not have the capacity to give consent.

82. The Committee concluded that “the State party should remove minors and other
persons unable to give genuine consent from any medical experiments which do not directly

benefit these individuals (non-therapeutic medical research)”.
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83.  The Dutch government wishes to observe that, sometimes, medical advances in
diseases or impairments affecting children or decisionally incapacitated adults depends on
research being done on that group of patients. It believes that it would be unfair if these
vulnerable groups were to have less benefit from modern medicine than capable adults. It
also observes that the WMO is in line with international law on this subject. The Dutch
government therefore stands by its position, stated in the third periodic report
(CCPR/C/NET/99/3): based on articles 31 and 32 of the Vienna Convention on the law of
treaties, medical research with decisionally incapacitated persons which satisfies all the
conditions of the Medical Research (Human Subjects) Act need not be incompatible with
article 7 of the ICCPR. It is in keeping with the object and purpose of the Covenant to allow,
under strict conditions, non-therapeutic medical research which is of great importance to the
advance of medical care for minors and incapacitated adults, such as persons with mental
disabilities and persons suffering from senile dementia. The government will not remove the

provisions concerned from the Medical Research (Human Subjects) Act.

WMO developments since 2000

84. The WMO came into effect on 1 December 1999. The annual summaries published
by CCMO give a good impression of the Act's implementation over the years (Annexe llI h).
The Act was amended in response to various problems encountered in the first few years.
The amendment Act expanded the group of people who may give substitute consent for adult
subjects who are unable to make their will known as regards participation in medical
research. The amended Act also expands the criterion applying to designation of forms of
research requiring CCMO approval by order in council (see Annexe IV, section 2, subsection

2 (b) (4).

85. The WMO was first evaluated in 2004 and found to be functioning well, in general.
The government saw this as confirmation that it was on the right track. It will work with
CCMO over the next few years to ensure progress along the chosen path. For example, it
will work towards the development of a professional, coherent network of medical ethical
review committees. This might ultimately result in fewer committees. The amended Medical
Research (Human Subjects) Act came into effect on 1 March 2006, implementing Directive
2001/20/EC on good clinical practice. In order to work according to these standards, review
committees need to operate more professionally and have more expertise in pharmaceutical

research. Reporting frequency should also be increased.
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86.  The Dutch government observes that the WMO works in practice. The recent
amendments to the Act implement our international obligations on legislation concerning

research into medicinal products. The government will not reconsider the WMO.

Use of force by public authorities and the Code of Conduct for the Police, Royal Military and
Border Police (KMar) and special investigating officers

87.  The Code of Conduct for the Police, Royal Military and Border Police and special
investigating officers (the 1994 Police Code of Conduct), which was adopted pursuant to
section 9 of the Police Act 1993), includes rules governing the use of force by specified
persons and what this entails. The 1994 Police Code of Conduct entered into force on 1 April

1994. It was amended on four occasions during the reporting period.

88. On 31 August 2001 the wording of the 1994 Police Code of Conduct was clarified and
the substantive description of the use of force by the police was improved to include the
drawing of a firearm. Since that date cases in which firearms are drawn must also be
reported. On 29 March 2002 pepper spray was added to the list of means of force used by
the police, thereby providing an extra means of defence against dangerous suspects. An
important advantage of pepper spray is that it affords better protection from the increasing
use of force against the police and that it does not generally cause injury. Pepper spray has
been classified as closer to a baton than a firearm in the range of weapons available to the

police. This will often mean that in situations that qualify for the use of firearms, pepper spray

will not be the most appropriate weapon.

89.  As the result of an amendment of 28 May 2004 a public servant responsible for
deporting a foreign national by air may in some cases use aids to restrict the deportee’s
freedom of movement. Aids may be used only where this is necessary to ensure that the
deportation procedure goes smoothly, i.e. only where there is a danger that the deportee
may abscond or where the deportee poses a danger to safety or the life of others or there if a
serious threat to public order and provided that the same result cannot be achieved by less
drastic means. The use of pepper spray by special investigating officers specifically

designated for this purpose was permitted on 9 March 2005.

Investigation of cases in which force is used by the police

90. On 10 November 2005 the ECtHR gave judgment in the case of Ramsahai v. the
Netherlands and held that there had been a procedural violation of the protection of the right
to life as provided for in article 2 ECHR. The facts of the case leading to this judgment were

as follows. A person suspected of theft drew a firearm in order to resist arrest. The suspect
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did not drop the firearm despite being ordered to do so by the police officers. One of the
police officers then fired a shot and injured the suspect. A criminal investigation was
instituted immediately after the incident. During the first 15 hours, the investigation was
conducted by the local force (i.e. the force to which the officer who fired the fatal shot
belonged). Thereafter it was taken over by the National Police Internal Investigations
Department. The investigation gave the national authorities no grounds for prosecuting the
police officers for excessive use of force. The investigators were convinced that the police
officer had acted in legitimate self-defence. However, the relatives of the deceased lodged
an objection to this decision by means of the complaints procedure under article 12 of the
Code of Criminal Procedure. A hearing was held in camera. However, this did not resultin a
different decision on prosecution. The judgment in the complaints procedure was not made
public. It should be noted at the outset that there was no substantive violation of article 2 of
the ECHR: the ECtHR unanimously held that the police officer had acted in legitimate self-
defence. The ECtHR concluded that there had been a procedural violation of article 2 of the
ECHR in two respects: the (unduly) late involvement of the National Police Internal
Investigations Department in the investigation and the fact that the decision under article 12
of the Code of Criminal Procedure not to prosecute the police officers concerned was not
made public. The hearing of the internal appeal before the Grand Chamber of the ECtHR wiill

take place in October 2006. This will culminate in a final judgment.

91.  An incident occurred in Amsterdam on 6 August 2003 when Driss Arbib, a 33-year-old
man of Moroccan background, was killed by the police during a riot in a restaurant in
Mercatorplein. The incident sparked massive protests, especially from the local Moroccan
community. Following an investigation of the incident, the Public Prosecutor concluded that
the fatal shot had been fired in self-defence; it was decided not to bring criminal charges
against the police officer concerned. Relatives of Mr Arbib disagreed and challenged that
decision under the procedure laid down in article 12 of the Code of Criminal Procedure. In its
decision of 23 June 2004 Amsterdam Court of Appeal acknowledged that the police officers
had been confronted with a difficult situation. Yet it was not satisfied with the quality of the
investigation into the incident. It ordered further investigation under the authority of an
examining magistrate. It also directed that the investigation should include a reconstruction to
ascertain whether the police officer had any alternatives to the use of his firearm. The
reconstruction of the incident took place as ordered by the Court of Appeal. This bore out the
Public Prosecutor's initial view that the fatal shot had been fired in self-defence. He therefore
proposed not to bring criminal charges against the police officer concerned. in accordance
with the applicable rules on the action to be taken after an ‘Article 12 procedure’ has been
instituted, the Public Prosecutor requested the Court of Appeal for leave to take this decision.
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92. In its lengthy decision of 9 December the Court of Appeal agreed with the Public
Prosecutor (LUN AU7731). The reconstruction of the incident convinced the Court of Appeal
that the police officer had indeed acted in self-defence and that it would therefore not be
reasonable to bring proceedings against him. Referring to the Ramsahai judgment of the
European Court of Human Rights (described above), the Court of Appeal accepted that the
initial investigation into the incident may not have met all the procedural requirements of
article 2 ECHR. However, it held that these potential defects had been cured by the
subsequent reconstruction under the authority of an independent examining magistrate.

93. In December 2000 the 31-year-old Pierre Bouleij was killed by a police bullet in his
home. The police had been called to quell a serious argument between neighbours. The fatal
shot was fired when Bouleij, who was wielding a large knife, advanced on the police officer
concerned. The Public Prosecutor decided not to prosecute the officer. A complaint about
this decision was lodged with the Court of Appeal in accordance with article 12 of the Code
of Criminal Procedure. On 10 October 2001 ‘s-Hertogenbosch Court of Appeal held in a
closely reasoned judgment, which set out all the facts and circumstances of the incident in
considerable detail, that it was indeed correct that the police officer concerned need not be
prosecuted since it had to be concluded that he had acted in self-defence (LUN AD4516).

Case law
94, On 7 April 2004 Rotterdam district court sentenced Sébastien N., the former

commander of the Garde Civil in Matadi (in the former Zaire, now the Democratic Republic of
Congo), to 2% years’ imprisonment for having been involved in committing various acts of
torture in 1996. The defendant was acquitted of two other charges on the grounds of
insufficient evidence. The district court rejected the defence that the defendant had already
stood trial for these crimes in the Democratic Republic of Congo in 1997. The court held that
the crimes of which the defendant was accused also affected the Dutch legal order as the
defendant had taken up residence and requested asylum in the Netherlands. In determining
the length of the sentence the district court took into account that the nickname — Roi des
bétes — by which the defendant was commonly known in the former Zaire and his above-
mentioned conviction in Zaire on 6 May 1997 seemed to suggest that the crimes now held to
have been proven were not isolated offences. The conviction has now become final since the

defendant has not appealed against the conviction at first instance.

95. On Friday 14 October 2005 The Hague district court sentenced two former senior

officials of the Khad, the military intelligence service under the communist regime in
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Afghanistan, to prison sentences of 12 and 9 years respectively for involvement in war
crimes and torture between 1985 and 1990. Both defendants — Hesamuddin H. and
Habibullah J. — arrived in the Netherlands as asylum seekers in the early 1990s, but after
they had obtained a decision within the meaning of section 1F of the Aliens Act their files
were transferred by the Immigration and Naturalisation Service (IND) to the Public
Prosecution Service in keeping with the agreement existing between the two organisations
since 1997. The district court, which gave a very closely reasoned judgment, passed the
sentence demanded by the Public Prosecutors and attached great importance to the fact that
the defendants had sought refuge in the Netherlands, where many victims of the then Afghan

regime were also resident. An appeal has been entered in this case.

Case law on the interviewing/hearing of persons in custody

96. On 8 May 2001 the Supreme Court held that the protracted and confrontational
interrogation of a suspect, part of which took place at night, and the use of raised voices by
the police did not constitute a violation of the rule prohibiting the pressuring of suspects or
the rule prohibiting inhuman or degrading treatment. The Supreme Court shared the view of
the Court of Appeal that it had not been shown that pressure had at any time been put on the
suspect that was disproportionate to his mental state. One of the factors taken into account
by the Supreme Court was the importance of establishing the truth about the very serious
crime of which the defendant was suspected. The Supreme Court held that the statement
made by the suspect to the police could be used in evidence. Although the suspect had not
had an opportunity to contact his counsel, the Supreme Court did not consider that his
interests had been harmed since he later repeated his confession to the examining
magistrate in the presence of his counsel (Supreme Court, 8 May 2001, NJ 2001/481).

Case law on extradition and expulsion

97. Mention should be made of the case of R v. the Netherlands, the facts of which are as
follows. The person concerned has Algerian nationality and has been in the Netherlands
since 1998. He is regarded by the General Intelligence and Security Service (AIVD) as a
danger to national security on account of his involvement in terrorist activities. The person
concerned considers that it is his duty as a Muslim to take an active part in violent jihad. His
application for asylum is based on the argument that his return (refoulement) to Algeria
would constitute a violation of article 3 ECHR since it may be assumed that the Algerian
authorities are aware of the Dutch criminal proceedings. In the proceedings before the Dutch
courts the Administrative Jurisdiction Division of the Council of State finally held that even if it
has to be assumed that the Algerian authorities are aware of the proceedings, the alien has
not convincingly shown (in the light of the Minister of Foreign Affairs’ country report on
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Algeria of December 2003) that he runs a real risk of being tortured in the event of expulsion.

The case is presently pending before the ECtHR.

98. Mention should also be made of the Kesbir case. Ms Kesbir, who is of Kurdish origin,
is suspected by the Turkish authorities of having been involved in training terrorists and of
having taken part in a number of armed attacks. The Turkish government asked the Dutch
government to extradite her and stated in various notes to the Minister of Foreign Affairs that
after her extradition she would be treated in accordance with all human rights conventions to
which Turkey is a party. The Minister of Justice thereupon permitted her extradition to
Turkey. Kesbir then applied for an interim injunction barring her extradition. The judge at The
Hague district court responsible for hearing applications for provisional relief granted an
injunction restraining the State from extraditing Kesbir to Turkey. This judgment was upheld
by The Hague Court of Appeal on appeal by the State. The Court of Appeal ruled that Kesbir
would run a specific and real risk of torture or other inhuman or degrading treatment after her
extradition. It considered that the undertakings given by the Turkish government were too

general and therefore inadequate.

99.  The Supreme Court has upheld the judgment of the Court of Appeal. As the court of
cassation the Supreme Court proceeds on the basis of the facts and description of the
dangers as found by the Court of Appeal. The Supreme Court has concluded that the Court
of Appeal was, based on the documents sumitted to the Court, justified in reaching its finding
that Kesbir's extradition would be safe only if specific guarantees were obtained that the
Turkish authorities will oversee that Kesbir will not be tortured or exposed to other inhuman
treatment by police officers, staff of prison or other officials within the judicial system during
her detention and trial. The same applies to the judgment of the Court that undertakings
given by the Turkish government do not meet this requirement and that, therefore, extradition

should be prohibited.

Article 8: Prohibition of slavery

Exploitation of prostitution
100. New legislation on human trafficking came into force on 1 October 2000. This

provides that all forms of exploitation of prostitution are criminal offences. Sex with a
prostitute aged 16 or 17 is expressly made a criminal offence (sex with a prostitute aged 15
or younger is covered by the general offence of sexual abuse of a minor under the age of

16). The general ban on brothels was also lifted in the new legislation. The reason given for
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lifting the ban on brothels was that criminalising brothels and enforcing the prohibition were
ineffective not only in controlling prostitution but also in tackling the crime associated with it.

The new legislation had six main objectives, namely,

o to control and regulate the prostitution trade, for instance by introducing a local
licensing system:; it is very important for municipalities to develop a local policy on all
forms of prostitution,

o to act more effectively against involuntary prostitution;

. to protect minors against sexual abuse;

o to protect sex workers and improve their position;

° to break the link between prostitution and the offences commonly associated with it,
and

o to reduce the scale of prostitution involving illegal aliens.

Sexual offences legislation

101. A partial amendment to the sexual offences legislation entered into force on 1
October 2002. This extended the scope of the criminal provision on human trafficking to
cover all forms of sexual exploitation. At the same time the applicability of Dutch criminal law
was extended to cover child sexual abuse and sexual violence against children by Dutch
nationals abroad or foreign nationals who have their domicile or residence in the
Netherlands, even if the act does not constitute a criminal offence under the law of the place
where it is committed. The jurisdiction over cases of human trafficking was thus extended.

Implementation of international legislation

102. The last major change concerns the implementation of international legislation
prohibiting trafficking in human beings and people smuggling. The legislation came into force
on 1 January 2005 and implements, among other things, the UN protocols on these two

issues.

103.  With regard to people smuggling, the scope of article 197a of the Criminal Code has
been extended to include smuggling to countries that are party to the Protocol, the “material
gain” requirement in assisting illegal entry to the Netherlands has been scrapped, and the
sentence for people smuggling that involves a risk to life or has led to death has been
increased to 12 and 15 years respectively. The legislation also establishes jurisdiction over

people smuggling carried out by a Dutch national outside the Netherlands.
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104. With regard to trafficking in human beings, the scope of the criminal law provisions
has been expanded considerably to include all forms of exploitation, including modern forms
of slavery. In this context too, the sentence for offences featuring the aggravating
circumstances referred to above has been increased. The changes relating to trafficking in
human beings are laid down in a new article 273a of the Criminal Code. In view of its human

rights aspect, this article will be included under Title XVIII of the Code (Crimes against

personal freedom).
Article 273a

1.) Any person who:
1°, with the intention of exploiting another person or removing his or her organs, recruits,

transports, transfers, accommodates or shelters that other person by means of duress,
violence or another hostile act, or the threat of violence or other hostile act, or by means of
extortion, fraud, deception or the abuse of power arising from a specific state of affairs, or by
means of the abuse of a position of vulnerability, or by means of giving or receiving
payments or benefits in order to obtain the consent of a person having control over that other
person;

2° recruits, transports, transfers, accommodates or shelters a person with the intention of
exploiting that other person or removing his or her organs, if that person has not yet reached
the age of eighteen years;

3°, recruits, takes away or abducts a person with the intention of inducing that person to
make him or herself available for sexual acts with or for a third party for payment in another
country;

4°. forces or induces another person by means referred to under 1° to make him or herself
available for work or services or to make his/her organs available, or takes any action in the
circumstances referred to under 1° which he knows or may reasonably be expected to know
will result in that other person making him or herself available for work or services or making
his or her organs available;

5°. induces another person to make him or herself available for sexual acts with or for a third
party for payment or to make his or her organs available for payment, or takes any action in
relation to another person which he knows or may reasonably be expected to know will result
in that other person making him or herself available for these acts or making his or her
organs available for payment, if that other person has not yet reached the age of eighteen
years;

6°. intentionally profits from the exploitation of another person;
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7°. intentionally profits from the removal of organs from another person, if he knows or may
reasonably be expected to know that the organs of that person were removed under the

circumstances referred to under 1°
8°. intentionally profits from the sexual acts of another person with or for a third party for

payment or the removal of that person’s organs for payment, if this other person has not yet

reached the age of eighteen years;
9°. forces or induces another person by the means referred to under 1° to provide him with

the proceeds of that person’s sexual acts with or for a third party or of the removal of that

person’s organs;
shall be guilty of trafficking in human beings and as such liable to a term of imprisonment not

exceeding six years or a fifth category fine.

2.) Exploitation shall include, at the minimum, the exploitation of the prostitution of others or
other forms of sexual exploitation, forced or compulsory labour or services, slavery or

practices comparable to slavery or servitude.

3.) The following offences shall be punishable by a term of imprisonment not exceeding eight

years or a fifth category fine:
1°. offences as defined in paragraph 1 if they are committed by two or more persons acting

in concert;
2°. offences as defined in paragraph 1 if they are committed in respect of a person who is

under the age of sixteen.

4.) The offences defined in paragraph 1, if committed by two or more persons acting in
concert under the circumstance referred to in paragraph 3 (2°), shall be punishable by a term

of imprisonment not exceeding ten years or a fifth category fine.

5.) If one of the offences defined in paragraph 1 results in serious physical injury or threatens
the life of another person, it shall be punishable by a term of imprisonment not exceeding

twelve years or a fifth category fine.

6.) If one of the offences defined in paragraph 1 results in death, it shall be punishable by a

term of imprisonment not exceeding fifteen years or a fifth category fine.

7.) Article 251 shall apply mutatis mutandis.
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105. Central to the amendment of the Code is the broadening of the definition of trafficking
in human beings to include other forms of slavery-like exploitation in economic sectors
outside the sex industry. It is however clear that the excesses eligible for investigation and
prosecution under the new article will primarily take place within the sex industry. Exploitation
for sexual purposes falls into a separate category in view of the major violations of human
rights it entails (for instance, violation of physical integrity). The specific nature and
seriousness of exploitation for sexual purposes compared with exploitation in other
socioeconomic sectors will therefore be clearly expressed in the new instructions from the

Board of Procurators General.

106. As part of the above amendment of the Code, the exploitation of people in work other
than that in the sex industry is being defined in as much detail as possible. The results of an
exploratory study into the forms modern slavery takes are also being taken into consideration
in this respect. In the light of the outcome of this study, agreement will be sought at
European and possibly international level on the scope of the term ‘exploitation at work’, so
that joint international investigations and extradition for this type of trafficking in human

beings will largely focus on misconduct of comparable seriousness.

107. In the broad field of efforts to combat trafficking in human beings, each of the partners
involved has to deal with the potential consequences of broadening the definition of
trafficking in human beings and the relevant article in the Criminal Code. Consideration is
now being given to ascertaining exactly what measures are needed and how they can be
implemented. What is particularly needed is a clear definition of the role to be played by each
of the organisations involved and steps to make these organisations aware of the importance
of their contribution to tackling the problem. Given the definition’s focus on exploitation in
employment relationships, the Ministry of Social Affairs and Employment and the

inspectorates that fall under it will be closely involved.

108. In response to the repeated call in international documents for training to be given to
all officials and other individuals involved in tackling trafficking in human beings, more
attention is being focused on education and training. In-depth knowledge that is regularly
updated is indispensable. Several initiatives have already been developed and implemented
for various partners. For example, a module dealing with the issue now forms part of police
training, while a course has been added to the programme provided by the Training and
Study Centre for the Judiciary (Studiecentrum Rechtspleging — SSR) for members of the
Public Prosecution Service. At the present time, no provisions of this nature are available to
members of the judiciary or officials from various other partners in combating trafficking in
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human beings. Currently, consideration is being given to the question of whether all the
partners can be provided with a structural programme on trafficking in human beings, in

which specific attention is also paid to child trafficking.

Other legislation
109. Since a great deal of new international legislation on trafficking in human beings has

been introduced in recent years, attention in the years ahead must focus primarily on its
implementation and practical implications. Successful implementation is what matters to law
enforcement and what will continue to make the legislation meaningful. New legislation
should only be considered if it adds matters of substance to existing rules. However, a

number of issues in the field of criminal law should be addressed further.

110. The EU Framework Decision on the standing of victims in criminal proceedings has
not resulted in any amendments to Dutch legislation. This proved unnecessary, since the
Netherlands already has a fairly high level of victim support. In general, victims are informed
of their rights and legal position in time and, where necessary, are referred to branches of the
victim support organisation (Slachtofferhulp Nederland) and legal aid offices. Both
organisations are familiar with the specific needs of this group and their scope for obtaining
redress. At present a bill is before Parliament to improve the position of victims in criminal

proceedings.

111.  For the time being, the Foreign Nationals (Employment) Act (Wet Arbeid
Vreemdelingen - WAV) will continue to apply to the sex industry and the prohibitory provision
laid down in Article 3 of the Implementation Decree will remain in force for the indefinite
future. The reason for this is the apparent impossibility at the present time of developing an
alternative system facilitating the assessment of whether or not any labour market interest
could be served by admitting prostitutes from outside the EU/EEA. What is more, much
uncertainty still exists on the status of employment relationships in prostitution. As a result, it
is not yet possible to develop reliable criteria for the admission of prostitutes. Only when this
and the determination of a specific need for admission are possible can the discussion on the

WAV (Implementation) Decree be resumed.

112.  Since 1 May 2004, a transitional regime has been applicable to nationals of the eight
new EU member states in Central and Eastern Europe under which the free movement of
employees will not apply until 1 January 2007. Accordingly, the conditions of the WAV apply.
Nationals of these countries wishing to work in the sex industry in salaried employment are
subject to the above-mentioned prohibition on issuing a work permit. Before 1 January 2007,
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the Government will decide whether or not to extend the transition period. When the free
movement of employees becomes possible for nationals of the new member states, this will

apply in full to activities in the sex industry.

113. Various international instruments exist in the field of the slave trade and trafficking in
human beings. Articles 274 to 277 inclusive of the Criminal Code serve partly to facilitate the
implementation of instruments geared towards combating slavery, the slave trade and
practices similar to slavery. For the time being, there is sufficient scope in Dutch criminal law
for the separate penalisation of the slave trade and certain forms of participation in the trade
on the one hand and of trafficking in human beings on the other. Once the necessary
experience has been gained with the new article 273a of the Criminal Code and an insight
has been obtained into its impact, it will be clear whether or not it is necessary to maintain
separate provisions on the slave trade. When answering this question, the development of

the law in other countries can also be considered.

National rapporteur on trafficking in human beings

114. Since the establishment of the national rapporteur, mentioned in the third periodic
report, four annual reports have been published. These reports proved useful in formulating a
National Human Trafficking Action Plan in 2004 and a plan incorporating supplementary
activities in 2006. The measures set out in the National Action Plan may also be regarded as
supporting policy for legislation implementing the international instruments referred to above.

A number of issues play a role, both when formulating legislation (national and international)

and when developing supporting policy.

115.  With regard to the Committee’s concluding observation 10, the Government would
comment as follows. The Netherlands attaches great importance to the fact that our National
Rapporteur is independent and not responsible for policy, which enables her to give an
objective and independent opinion on human trafficking issues in this country..

116. The National Rapporteur has a range of options at her disposal for pursuing her
investigations. She receives information from various sources and may consult police and
criminal records. She is permitted to approach all the partners for information and to remind
them of their responsibilities. Her annual report is presented in Parliament (through the
Government) and is the subject of debate there between the Government (often the Minister

of Justice) and MPs.
National Human Trafficking Action Plan
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117. The National Human Trafficking Action Plan sets out a broad, integrated strategy
incorporating measures in all kinds of areas. As a result, the implementation of the National
Rapporteur's recommendations and the progress of various activities and initiatives can be

monitored and adjusted. The Action Plan is currently being implemented.

Dutch Police Expert Group
118. An expert group has been formed and a number of objectives have been formulated

in the framework of the National Police Project on Prostitution and Trafficking in Human
Beings to combat such trafficking. For the time being, this approach will focus on excesses in
the sex industry. The desired situation is one in which each regional police force deploys
task-related capacity, which complies with the quality requirements stipulated; in which each
regional force has an information structure such that internal and external antennae are in
place to pick up signals of clandestine prostitution and trafficking in human beings; in which
each regional force has a full description of the investigation process and in which the
National Police Project on Prostitution and Trafficking in Human Beings has been properly
concluded at the end of 2004 by embedding the expert group within the existing structures of
the Dutch police. This will guarantee a structural approach on the part of the Dutch police to

combating trafficking in human beings.

119. Besides information supplied by victims, intelligence from other sources is also
relevant. Investigation and prosecution should not rely entirely on reports, but also on active
intelligence gathering. To this end, the principles of intelligence-led investigation are being

introduced within the police and Public Prosecution Service.

120. In May 2005 a special national Expertise Centre on Human Trafficking and People
Smuggling was created within which different government agencies cooperate. The lines of
authority are shorter, management is uniform and an integrated approach is adopted towards
organised crime. The responsibilities include conducting investigations in the areas of
trafficking in human beings and smuggling, processing complex international legal assistance
applications, providing capacity for international collaboration (for a joint investigation team,

for example) and providing expertise at national level.

Article 9: Right to liberty and security of person

Care of persons in custody
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121.  While the safeguards relating to deprivation of liberty are contained in article 15 of the
Constitution (habeas corpus principle), practical matters concerning the care of persons in
custody are regulated in the 1994 Code of Conduct (see also article 7). This includes a
chapter on measures relating to persons in custody. Among the matters it regulates are:

. notification of the custody to family members or other members of the household;

. search prior to start of custody;
o the safekeeping of clothing and objects that could pose a danger during custody;

. orders to undress;

. the possibility of permanent camera surveillance;

J medical assistance;

o regular checks on the person in custody;

. on release from custody, the provision of transport and escort for those unable to get

around on their own.

122.  The Decree of 28 March 1994 containing rules governing the management of regional
police forces and measures regarding persons in custody has a number of additional
provisions concerning facilities necessary for persons in custody and concerning supervision
of the care of such persons. This decree applies by analogy to the National Police Services
Agency (Management of Persons in Custody (KLPD) Decree; Bulletin of Acts and Decrees
2005, 140). A new article — article 16a — was added to this decree in December 2000 to
provide for the establishment of police cell monitoring boards. Under this article each
regional police force manager must establish a monitoring board for the police cell

complexes in his region; the board consists of at least three and no more than twelve

independent members.

The duties of the board in any event include:

(a) monitoring the accommodation, safety, care and treatment of persons in custody in
police cell complexes.

(b) reporting annually on its work to the regional police force manager,

(c) advising the regional police force manager and providing him with information, either on
request or of its own volition, about matters concerning the police cell complexes.

The composition of the monitoring boards takes account of the requisite social and

administrative expertise and experience of the members. Each regional police force manager

sends an annual report of the activities and findings of the monitoring board to the Minister of

the Interior and Kingdom Relations.
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123. As regards complaints concerning the care of persons in custody, chapter X of the
Police Act 1983 provides that each regional police force should draw up rules governing the
handling of complaints about the acts of officials. The rules should in any event provide for a
complaints committee, the registration of the complaints and their disposal, as well as annual
publication of the registered complaints and their disposal. Upon receipt of a complaint the
mayor and chief public prosecutor concerned are given an opportunity to express their

opinion on the complaint.

124. Since 1 March 2004 the police complaints scheme has been brought into line with
chapter 9 (handling of complaints) of the General Administrative Law Act (AWB).
Notwithstanding section 9:11, subsection 1 AWB, a complaint must be dealt with within 10
weeks of its receipt. The period is 14 weeks if the complaint is considered by an advisory
committee. If the complaints procedure does not produce a satisfactory result, the National
Ombudsman may, on request, carry out a further investigation under the National

Ombudsman Act to determine whether the police acted properly.

Administrative detention
125. The update to the third periodic report of the Netherlands in 2000 mentioned that a

measure known as ‘administrative detention’ had been introduced that year by act of
parliament. This gave mayors the power in the event of large-scale disturbances to arrest
groups of people committing breaches of the peace and to detain them in police custody at a
given location for a short period (maximum of 12 hours). Administrative detention is possible
in the event of rioting, other serious disturbances, disasters or serious accidents, or if such
events seem extremely likely. A separate provision authorising administrative detention is
needed in the General Municipal By-laws (APV) of the municipality concerned. Some
municipalities have already included such a provision. The Ministry of the Interior and
Kingdom Relations issued the municipalities with a guide to administrative detention in May
2000 in order to explain to them the possible applications of the new instrument.

126. To date, however, this instrument has been used in only a single instance. This
involved disturbances at a football match in Aimelo in 2005. In this case the court held later
that the administrative detention had not been applied by the mayor in accordance with the
statutory conditions. In no other case has the instrument of administrative detention been
applied by mayors, mainly because they consider it difficult to satisfy the legal requirements

of necessity and proportionality.
Right to appear before a judge
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127.  In the concluding observations of the last periodic report concern was expressed
about the provision of the law that enables a maximum of 3 days and 15 hours to elapse
between a suspect’s arrest and the moment when he or she is brought before a judge. While
recognising the Committee’s concerns, the Government continues to maintain that the period
referred to in article 59a of the Code of Criminal Procedure is sufficiently prompt. It is evident
from two decisions of the ECtHR — those of 4 July 1991 (no. 18090/91) and 30 March 1992
(no. 19139.91) — that periods longer than this have been held not to constitute a violation of
the ECHR. The habeas corpus requirement of article 5 (4) ECHR has also been fulfilled. The
Dutch government is not aware of any complaints since this article came into force in 1994.
The present period has proved eminently workable both in the case law and in the

administration of justice generally.

Aliens Act 2000

128. When the Aliens Act 2000 entered into force, it introduced a new system for the
courts to assess the lawfulness of detention orders. Within three days of imposing a
detention order the Minister was required to notify the district court, which would then
interview the foreign national within seven days. If the court considered the order (or its
continuation) to be lawful, the Minister had to notify the court again within not more than four
weeks if the order was extended, unless the foreign national had himself already applied for
review. Quite soon after the Aliens Act 2000 entered into force it became apparent that this
system was creating a backlog of work in the courts. Owing to the increase in the number of
custodial cases the lead times of applications for judicial review in residence application
procedures lengthened. In 2004 the Aliens Act 2000 was amended in such a way that notice
of the order now need be given only after 28 days, the foreign national must be heard within
14 days and the Minister need no longer notify the court of the prolongation of the custody.
Notwithstanding these amendments, a foreign national may apply to the court for judicial

review of the order (or its continuation) at any time he desires.

Expulsion centres
129. Two expulsion centres were established and opened in the Netherlands in 2003. The

Minister for Immigration and Integration intended to step up the removal of illegal aliens and
needed extra capacity for this purpose. The first expansion of capacity involved the
establishment of two expulsion centres, one at Rotterdam Airport and the other at Schiphol

Airport.

130. An airport location was chosen since this greatly facilitated the logistical process of
expulsion. The centres are operational seven days a week. Almost all expulsions ultimately
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take place through an expulsion centre. The location and round-the-clock operating hours
mean that these centres are also ideally suited for large-scale operations to take into custody
large groups of illegal aliens. The border accommodation regime, which is based on the
Aliens Act, applies to these expulsion centres. After the expulsion centres were established,
the other capacity available was used to establish detention centres. These serve as a kind
of gateway to the expulsion centres. Most detention centres have a regime similar to that of a
remand centre with limited association. Where foreign nationals with children or foreign
nationals refused entry at the border are held in custody, the border accommodation regime

applies.

Schiphol Airport fire
131.  Fire broke out in the Schiphol-Oost cell complex in the night of 26 to 27 October

2005. Eleven people died in the fire. In addition, 15 people (both guards and detainees) were
injured. On the basis of inquiries, among which the report of the independent Duch Safety
Board, the government has decided that fire safety should consistently receive greater
attention from central government and its agencies. To raise fire safety awareness and
improve fire safety the government will implement the Safety Board's recommendations as a
matter of priority. It has decided to take the requisite measures and to implement them. The
government sees it as its duty to take vigorous action in the short term to ensure that
whatever is necessary to enhance the safety of custodial institutions is done and to reduce

the chances of a repetition of a fire of this kind.

132. Organisational and staff changes will continue to be made in the government
agencies concerned to ensure their greater awareness of fire safety issues in the future. The

government trusts that this will provide the basis for proper implementation of fire safety

policy.

Article 10: Treatment of persons deprived of their liberty

Developments in legislation and policy
133. The Custodial Institutions Act, which was dealt with at length in the previous report,

was evaluated by an independent audit in 2001. The evaluation report concluded that the
Custodial Institutions Act was generally operating satisfactorily. The Act was found to have
enhanced the uniformity and accessibility of prison rules and regulations, although it was
evident that in practice not everyone was familiar with the new legislation. There was also

still uncertainty in practice about the penal programme introduced by the Act, under which
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certain categories of prisoners are no longer kept in a custodial institution but are instead
obliged to take part in activities designed to promote their rehabilitation and reintegration into
society. Prisoners are now permitted to take part in the penal programme on a large scale.

134. On the basis of the evaluation the researchers made a series of recommendations,
including proposals for changes in the law. As part of a process of change initiated by the
Dutch prison system, the need for further or other changes to the penal rules and regulations
is now being studied. This will in due course lead to a bill to amend the Custodial Institutions

Act.

Interim Emergency Capacity (Drug Couriers) Act

135.  An act providing for separate detention arrangements for drug couriers was in force
from 2002 to 2005. This legislation — the Interim Emergency Capacity (Drug Couriers) Act —
was necessitated by a huge increase in the number of drug couriers entering the
Netherlands through Schiphol Airport, where their arrest caused great capacity problems in
the remand centres and prisons. This created an emergency situation. The purpose of the
Act was to exclude application of the Custodial Institutions Act and the Young Offenders’
Institutions Framework Act to the detention of drug couriers. As such it introduced a slimmed-
down basic regime to replace that of the Custodial Institutions Act and the Young Offenders’
Institutions Framework Act. The act was repealed in March 2005. Since that date drug

couriers have once again been detained in the ordinary custodial institutions.

Transfer to prison after conviction at first instance

136. An act providing for the transfer of prisoners from remand centres to prison after
conviction at first instance was passed by the Dutch parliament in 2005. During the passage
of the legislation through parliament, much attention was paid to the meaning of article 10
(2)(a) of the ICCPR. The amendment to the act entered into force on 1 January 2006. As a
consequence of the amendment, people held on remand in a remand centre on suspicion of
committing a crime are transferred to prison after conviction by a court of first instance.
Before the law was changed, prisoners sentenced to a term of imprisonment were held in a
remand centre until the judgment had become final and conclusive. This meant that many
offenders served much or all of their sentence in a remand centre and not in prison. The
government considered this to be undesirable because in remand centres there are only very
limited opportunities for rehabilitation activities and for preparing prisoners for their return to
society. Moreover, remand centres have only limited scope for operating differentiated
regimes. Transfer to prison is not only in the interests of the prisoner but also has the
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advantage for the prison system that prisoners can be assigned to a prison with a regime

suitable for the prisoner and the stage of his imprisonment.

137.  In the light of the wording and aims of article 10 (2)(a) ICCPR the Dutch government
and Dutch parliament concluded that the change in the law was in keeping with the principle

contained in this article, namely that accused persons should be segregated from convicted

persons.

138. The Custodial Institutions Agency (DJI) is responsible for ensuring that the ministerial
rules setting out the criteria for assignment and leave are in keeping with the aims of this act
on the transfer of prisoners. Changes have now been proposed to the Prisoner Assignment,
Placement and Transfer Order and the Custodial Institutions (Temporary Leave) Order. The
changes will make it possible, for example, for prisoners who are down for transfer and
whose convictions are not yet final and conclusive to be allocated to low-security institutions
and allowed temporary leave from the institution. As these prisoners are still involved in the
judicial process, DJI is consulting with the Public Prosecution Service about the proposed
changes to the rules and their implementation. Not only amended rules and regulations but
also good working agreements between DJI and the Public Prosecution Service are essential
for the proper implementation of the legislation on the transfer of prisoners. The amendments
to the rules and the working agreements are expected to be finalised shortly. In the
meantime, prisoners will, wherever possible, be transferred to a prison after conviction at first
instance, but will not yet be eligible for ‘general leave’, ‘regime-related leave’ or assignment

to low-security institutions.

Institutions for persistent offenders

139.  An Act of 9 July 2004 (Bulletin of Acts and Decrees 2004, 351) under which persistent
offenders can be assigned to a special institution entered into force on 1 October 2004. This
measure is mainly intended as a means of dealing with those who commit multiple offences.
These are people aged 18 or over who have been the subject of an official police report on
more than ten occasions in the past five years, at least one of these occasions being in the
current year. This group is responsible for a disproportionately large share of crime in the

Netherlands.

140. The new measure makes it possible to tackle persistent offenders more effectively
since the criminal courts can now sentence them to a longer term of imprisonment (maximum
of two years). The existing measure for dealing with hard-drug addicts who are persistent
offenders (Compulsory Treatment of Addicts) has in effect been subsumed into this new
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measure. To ensure that offenders are not released quickly back into the community after a
short custodial sentence, a person-oriented rather than a case-oriented approach has been
adopted. The court takes into account not only the individual offences but the defendant’s
overall criminal record. Persistent offenders are held in an institution (or wing of an

institution) specifically intended for them.

Camera surveillance
141. The regulations on camera surveillance in inmates’ cells were amended again in

2005. Until 2005 the use of camera surveillance was regulated by ministerial order. As
camera surveillance involves a major infringement of prisoners’ privacy, it was considered
desirable to regulate this matter by act of parliament. A basis for camera surveillance of
prisoners was created by means of changes to the law. Camera surveillance involves the
day and night monitoring of an inmate in his cell. It is permitted in a cell only if it is necessary
for the protection of the inmate in the light of his mental or physical condition and also, in
special cases, where inmates have been allocated to an individual regime or a high security

institution.

Cell sharing
142. The scope for having prisoners share a cell was increased by an amendment to the

Custodial Institutions Act in 2004. This change in the law was prompted by severe shortages
of prison capacity, as a result of which prisoners had to be released early in many cases, and
by the wish to use existing capacity more efficiently. The change in the law was preceded by
a pilot in which inmates volunteered to share a cell. To increase the scope for cell sharing,
cells in Dutch custodial institutions have been refurbished and made suitable for occupancy

by two or more inmates.
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Cell capacity

2000| 2001| 2002| 2003| 2004

2005

Formal capacity of prison system at year-
end: criminal law system 11,409 | 11,732| 12,034 | 14,608| 16,029

Formal capacity of prison system at year-end:
foreign nationals detained with a view to extradition or

expulsion (from 2003 including places in expulsion
centres) 1,208 1,074| 1,444 1,728| 2,091

Formal capacity of prison system

at year-end: Young Offenders’
'nstitutions 1,906| 2,122| 2,346| 2,399| 2,566

Formal capacity of prison system
at year-end: persons detained in

custodial clinics under hospital
orders 1,183| 1,222| 1,264 1,303| 1,401

Prison system: occupancy of
high security units at year-end 18 13 13 8 6

Young Offenders’ Institutions: number of
criminal allocations each year (entering

either from the community or from a police
cell) 2,291| 2,873| 2,848| 3,270 3,683

Young Offenders’ Institutions: number of
son-criminal allocations each year (entering

either from the community or from a police
cell) 529 555 785 955| 1,009

Number of persons awaiting

placement in a custodial clinic 138 136 153 177 187

15,089

2,668

2,571

1,637

3,636

1,221

242

Electronic tagging

143.  Electronic tagging has been used since November 2003 as one of the ways of
modernising the application of penalties. It is a means of executing a custodial sentence at a
place other than a custodial institution, generally at the offender's home. The whereabouts of
the person concerned are monitored by means of electronic equipment. This is a trial that will
be continued after evaluation. Electronic tagging is a substitute for a term of imprisonment
not exceeding three months for convicted persons who are at liberty and would previously
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have been required to report to an institution to serve their sentence. The intention is to

include electronic tagging as a principal sentence in the Criminal Code in due course.

Evaluation of Young Offenders’ Institutions Framework Act

144, The Young Offenders’ Institutions Framework Act entered into force on 1 September
2001. The Act provides a framework for the execution of custodial sentences in young
offenders’ institutions and meets the need for a comprehensive regime regulating both the

substantive and the procedural aspects of detention in such institutions.

145. The Act was evaluated by means of an independent audit in 2004. The evaluators
concluded that although the Act is broadly satisfactory, certain aspects could be improved.
They found that the need for clear regulations governing the legal status of persons detained
in young offenders’ institutions was to some extent at odds with the need to allow the staff of
such institutions a degree of latitude in providing a quick and instructive response to

undesirable behaviour by inmates.

146. Another important recommendation of the evaluation team concerned people placed
in young offenders’ institutions under civil rather than criminal law. The category consists of
young people who have serious behavioural problems but are not criminals. Pending
placement in a youth treatment centre, they are allocated to a young offenders’ institution
where they mix with young criminals. The evaluation team considered this to be undesirable
and advocated that they be held separately. This recommendation was in keeping with the
government's own proposals for separating these categories. It was also in keeping with a
report on this problem by the National Ombudsman dating from 2004. He noted that the
length of such temporary placements is unacceptable (often between several months and a
year) and that these young people are therefore deprived of treatment for too long. According
to the Ombudsman, everything possible must be done to ensure that temporary placement in
a young offenders’ institution does not exceed six weeks. The preparations to terminate the
joint placement of young people detained under the criminal and the civil law in young

offenders’ institutions are now in full swing.

The Glen Mills School
147. The Glen Mills Schools were started in the United States some 25 years ago as

residential schools for young male delinquents, particularly gang members, referred by the
criminal courts. A Glen Mills School (or rather the Dutch variant) opened in the Netherlands
on 1 January 1999. The school's aim is to change the behaviour of the young people ‘from
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anti-social to pro-social’. The Glen Mills School uses a positive group culture to try to change

the standards and values picked up by the boys on the streets.

148. The main ways of achieving this are: peer pressure, a positive normative culture,
confrontation, hierarchy, student participation, participation in a clear and structured
programme from early morning to late evening and the provision of a good education. The
young people themselves (known as students) are responsible for creating a positive
normative culture. Besides teaching different behaviour, the school regards training as a key
goal. An education programme tailored to the level and pace of the individual student is
designed to provide a completed education. The GMS takes the view that its students are not
‘bad boys’; they may have done bad things, but are not intrinsically bad. A system of six
status levels, each with its own privileges, encourages the students to climb in the hierarchy.
GMS emphasises the value of dispensing with restraints such as fences and bars as this
helps the students to learn to take responsibility for themselves and for others. Nonetheless,
the school takes numerous measures to ensure that the students do not abscond
(attendance is checked every twenty minutes; everything is done in groups of at least three
students: students may not have a special relationship of trust with staff or fellow students;
coaches spend much time monitoring security). Students receive follow-up counselling of
diminishing intensity for one and a half years after they leave the school. The aim of this
counselling is to help these young men reintegrate into society as quickly and fully as

possible.

Of those receiving counselling 56% are estimated to be doing well and 18% to be having a
hard time, while 26% probably reoffend (i.e. have been arrested). These figures are from an
internal report of the Counselling Programme Unit (May 2004) to estimate the recidivism of
117 ex-students who had left the Glen Mills School between 3 months and 3 years ago.

Hospital Orders (Framework) Act

149. The Hospital Orders (Framework) Act entered into force in October 1997, together
with a number of amendments to the Criminal Code and the Code of Criminal Procedure
concerning hospital orders. The main aim of the Hospital Orders (Framework) Act is to
achieve a balance between the three key elements of hospital orders: security, treatment and
legal status. The Act greatly increases the number of grounds on which hospital order
patients can lodge complaints. The aim of the legislation is to do justice to the specific
character of hospital orders as a non-punitive criminal measure positioned at the overlap

between forensic psychiatry and penal custody.
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150. An evaluation of the new legislation was published in 2001. The main findings were
as follows. The Hospital Orders (Framework) Act seems to strike the right balance between
the various elements - legal status, security and treatment. However, a problem that
emerged was that hospital order patients have few enforceable rights in relation to the
nature, course and evaluation of their treatment. It was concluded that hospital order patients
should have more influence over the broad lines of their treatment (rather than over its day-
to-day details) and over the main decisions (on rehabilitation) based on the opinion of the
institution about the success of the treatment. The evaluation shows that in custodial clinics

the monitoring board plays an important role in implementing the internal legal status of the

patients.

151. It may also be concluded from the evaluation that the legal status of hospital order
patients is broadly satisfactory under the Hospital Orders (Framework) Act and its
implementation in practice, and in general seems to combine well both with the basic security

requirement and with the ultimate aim of providing forensic psychiatric treatment.

152.  On 22 September 2005 an interim parliamentary committee of inquiry was
established to investigate the operation of hospital orders following a number of very serious
incidents involving hospital order patients who had absconded while being escorted outside
the institution and then committed crimes such as sexual assaults. The aim of the inquiry is
to determine why the hospital order system in its present form is unable to adequately protect
society from people who reoffend by committing serious crimes even after treatment. The
inquiry is also intended to produce recommendations that can help to improve the hospital

order system and introduce appropriate legislation and policy in this field.

Pre-placement detention problem
153. A problem that is essentially unconnected with the new legislation but is nonetheless

identified in the evaluation is the sharp increase in the number of hospital orders and the
related problems of the number of people detained in a remand centre pending placement in

a custodial clinic. These waiting times can often exceed a year.

154. For this reason two people awaiting placement (Brand and Morsink) lodged
applications with the European Court of Human Rights (ECtHR), which gave judgment on 11
May 2004. It held, among other things, that although there was bound to be some
discrepancy between available and required capacity, a delay of six months (Brand) and
fifteen months (Morsink) in admission to a custodial clinic constituted a violation of article 5.1

of the European Convention on Human Rights. A reasoned request of the government to
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have the case referred to the Grand Chamber of the ECtHR was rejected by decision of 10

November 2004.

155.  Since this judgment the Dutch government has taken measures to increase the
capacity substantially. Funds have been earmarked in the budget of the Ministry of Justice
for 120 extra treatment places from 2006. This increase is in addition to the expansion of the
number of long-stay places, which should also generate extra treatment capacity. 140 extra
long-stay places will be created in the next two years. They are intended for the growing
group of hospital order patients whose treatment proves fruitiess and who therefore remain a
risk to society. This increase will bring the number of long-stay places to 200 in 2007. As
hospital order patients whose treatment has been completed can now be transferred to long-
stay places at an earlier stage, this will free up an extra 140 treatment places. As a result of
this increase of 260 treatment places in total, it is expected that the transfer of hospital order

patients from pre-placement detention in remand centres can be speeded up.

Long stay
156. In terms of treatment a long stay can be compared with the closed wing of a

psychiatric hospital for chronic patients. A long stay is intended for inmates who are likely to
reoffend, have little or no prospect of returning to society, have spent six years or more ina
custodial clinic and are ‘tired of treatment’. Long-stay capacity is at present 118 places.
Preparations are being made to increase this capacity, and 164 places are expected to be
available in 2008.

Enforcement of Penalties Inspectorate

157. The Enforcement of Penalties Inspectorate was formally established on 1 January
2005. For organisational purposes, this independent inspectorate forms part of the Ministry of
Justice. The remit of the Inspectorate covers all branch offices of the probation service and
all services and institutions coming under the Custodial Institutions Agency (DJI). Although
the head offices of the probation service and DJI are not a primary object of investigation,

they may be included in a thematic investigation.

The duties of the Inspectorate are:

) to monitor the effectiveness and quality of the implementation of sanctions, in particular
in terms of welfare and security;

o to identify risks in the local implementation of penalties;

o to monitor compliance with legislation;

o to coordinate with other supervisory authorities;
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o to assess the operation and completeness of other monitoring arrangements.

158. The primary role of the Inspectorate is to provide constructive advice rather than to
exercise strict supervision. Promoting the quality of implementation is its chief aim. Wherever
possible, the Inspectorate makes use of work done by others. Its monitoring is therefore
complementary. The Inspectorate guards against duplication of effort, competing jurisdictions
and conflicting results. By coordinating its activities with those of other supervisory
authorities, the Inspectorate can help to reduce the monitoring burden. It is free to carry out
investigations as it sees fit and to formulate its own findings. The Inspectorate reports to the
Minister of Justice, who may add his own position to the report and then make it public by

forwarding it to the House of Representatives.

In so far as the Inspectorate carries out its own investigation, four categories may be
distinguished:

J the auditing of an institution or branch office;

. thematic investigation;

. examination of incidents;

o follow-up investigations.

High security institutions (EBIs)

159. By judgment of 4 February 2003 the European Court of Human Rights (ECtHR) held
that the regime in the high security prison in Vught, in particular the routine strip searches
and the length of the period over which they were carried out, constituted a breach of the
prohibition of inhuman or degrading treatment contained in article 3 of the ECHR. Following
this judgment of the ECtHR, the institution made changes to the system of strip searches.
The rules of the high security institution no longer provide that strip searches should be
carried out together with the weekly cell inspection, but still state that they should take place
fairly regularly. The number of strip searches has been reduced. The need for such searches
is examined on a case-by-case basis. A search of body and clothing is carried out in the
following cases:

(a) when a prisoner enters and leaves the institution;

(b) when a prisoner is placed in a punishment cell or in segregation;

(c) before and after a visit, if this has taken place in an area without a transparent partition

wall;
(d) in other circumstances if this would be in the interests of maintaining order or security.
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160. Various other changes have also been made. A plan to reward good behaviour is
drawn up for each inmate. On arrival at the high security institution the prisoner is allocated
to a regime that does not offer more facilities than those prescribed by law. If it transpires in
due course that he has behaved correctly, he will have the opportunity to earn some extra
privileges such as more frequent airing and more sporting and recreational activities.
Improving contact between prison staff and prisoners will continue to require constant
attention. For example, a fence has been placed along the airing yards so that staff can walk
alongside the yard and chat to the prisoners. Some modifications are being made to the
surroundings in which the prisoners live. Greenery has recently been planted. The prisoners
are being encouraged to take more part in the available activities. A possible increase in the
number of activities is being kept under review. The aim of this modification is to minimise

the damage that may possibly be caused by a stay in a high security institution.

As the survey below shows, the occupancy rate of the high security institution in Vught has

steadily declined in recent years.
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Vught high security prison - occupancy rate 2001 - 2006

2001 - 2002 2003 - 2004 2005 - 2006
Occ. Occ. Occ.
Month |Cap. |rate (% Month |Cap. |rate |% Month | Cap. |rate |%
Jan 01 24| 17| 70.8| | Jan03| 24| 13| 54.2| | Jan05 18 6| 333
Feb 01 24| 16| 66.7| | Feb 03| 24| 14| 58.3| | Feb 05 18 4, 222
Mar 01 24| 17| 70.8| | Mar03| 24| 14| 58.3| | Mar 05 18 4| 222
Apr 01 24| 18( 75.0| | Apr03| 24| 15| 62.5| | Apr05 18 6] 333
May 01 24| 17| 70.8| | May03| 24| 15| 62.5| | May 05 18 5| 27.8
Jun01| 24| 16| 66.7|| Jun03| 24| 14| 58.3| | Jun05 18 5| 27.8
Jul 01 24| 15| 625 Jul03| 24| 12| 50.0 Jul 05 18 5( 27.8
Aug 01 24| 15| 62.5| | Aug03| 24| 10| 41.7| | Aug 05 18 5| 27.8
Sep 01 24| 15| 62.5| | Sep 03| 24 8| 33.3| | Sep 05 18 6f 33.3
Oct 01 24| 15| 62.5| | Oct03| 24 8| 33.3| | Oct05 18 6/ 333
Nov 01 24| 14| 58.3[ | Nov03| 24 7| 29.2| | Nov 05 18 7| 38.9
Dec 01 24| 14| 58.3| | Dec03| 24 7| 29.2| | Dec 05 18 613353
Jan02| 24| 13| 542| | Jan04| 18 8| 44.4| | Jan 06 18 6| 333
Feb02| 24| 15| 62.5| | Feb04| 18 8| 44.4| | Feb 06 18 3| 167
Mar02| 24| 15| 62.5| | Mar04| 18 7| 38.9
Apr02| 24| 13| 542|| Apr04| 18 6| 33.3
May 02| 24| 13| 54.2| | May 04| 18 7| 38.9
Jun02| 24| 13| 542 Jun04| 18 7| 38.9
Jul02| 24| 11| 458 Jul04] 18 8| 44.4
Aug 02| 24| 11| 458| | Aug04| 18 8| 44.4
Sep02| 24| 12| 50.0| | Sep04| 18 8| 44.4
Oct02| 24| 12| 50.0|| Oct04| 18 8| 44.4
Nov02| 24| 12| 50.0{ | Nov04| 18 7| 38.9
Dec 02| 24| 12| 50.0| | Dec 04| 18 7| 38.9

Psychiatric Hospitals (Compulsory Admissions ) Act
161. There are just under 1,000 psychiatric hospitals in the Netherlands to which people

may be compulsorily admitted. The reason for the increase since the previous report is a

change in the policy on designating such institutions. The policy is now that the institutions

must have a designation for each separate address if they are to be allowed to admit people

compulsorily. In other words, the increased number reflects the fact that institutions have
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branches at various addresses. Each branch must be designated separately by the Ministry
of Health, Welfare and Sport. There were 12,071 compulsory admissions in 2005.

162. There have been two changes and/or additions to the ways in which people may be
committed to a psychiatric institution by court order since the previous report submitted by
the Netherlands. The first to enter into force (on 1 January 2004) was the conditional order.
The special feature of such an order is that if the patient complies with the conditions he is
not committed to the psychiatric hospital. The second, which entered into force on 1 January
2006, was the observation order. Such an order allows the observation of a person who is
seriously suspected of suffering from a mental disorder of such a kind that they are a danger
to themselves. The observation and assessment takes place during a compulsory admission
(maximum of three weeks) in a psychiatric hospital. The observation order is intended for
people who have no understanding of their own sickness, decline any form of assistance or
treatment and are not prepared to agree to a voluntary admission. The effects and
effectiveness of observation orders are being assessed for the first two years by an
independent committee appointed for this purpose in 2005. Only then will be it decided
whether or not to continue the instrument of observation order. If not, the scheme will lapse

automatically.

163. A change has also been made to the right of complaint. When a patient lodges a
complaint, a ruling is first given by an independent committee. If the patient does not agree
with the ruling he may appeal to the district court. There is no right of appeal for the
institution concerned. Another change to the right of complaint took effect on 1 March 2006.
It is now possible both for a patient and for the treating institution to appeal in cassation

against the judgment of a district court on a complaint by a patient.

164. The independent Evaluation Committee for the third evaluation of the Psychiatric
Hospitals (Compulsory Admissions) Act was established on 1 December 2005 (term ends on
1 July 2007). The role of the committee is to advice the Government on whether the Act has
functioned adequately since the various changes and improvements have been made and

what further changes, if any, are necessary.

Report of the National Ombudsman on the living conditions of asylum seekers in the

application centres

165. As a consequence of a change to the Aliens Act in 1999, the time limit on the initial
processing of an asylum application was extended from 24 to 48 office hours. As a result, the
period in which asylum seekers can be held in an application centre was extended to 3-4
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days and nights. The National Ombudsman noted in a report in 2001 that asylum seekers
were often forced as a result to stay for days at a time in unhygienic, hot and overcrowded
waiting areas without any privacy. He regarded this as contrary to the requirement of
humane reception conditions and pointed out that it was hardly conducive to the proper
processing of asylum applications. The Ombudsman also noted that there was no statutory
basis for the present practice in some application centres of carrying out the reception
procedure behind closed doors. The Ombudsman made a series of recommendations to the
Minister of Justice. One of them was that the Minister should arrange to be advised without

delay by experts about how application centres are organised and furnished.

On 31 August 2001 the Ombudsman informed the State Secretary for Justice that he
considered that almost all aspects of his recommendations had been carried out. However,
he continued to disagree with the State Secretary about the nature of the limitations on the

freedom of movement imposed on the asylum-seekers in some application centres.

Article 11: Prohibition of detention for inability to fulfil contractual obligations

166. No new developments have occurred and reference should be made to previous

reports.

Article 12: Freedom of movement

Passport Act
167. A bill to amend the Passport Act was presented to the House of Representatives on

22 April 2002. The chief aim of this bill is to create a legal basis for the inclusion of biometric
data in Dutch travel documents in order to prevent their fraudulent use. The bill is discussed

later in this report (in relation to article 17).

Urban Areas (Special Measures) Act
168. After being passed by the Senate on 20 December 2005 the Urban Areas (Special

Measures) Act was published in the Bulletin of Acts and Decrees and entered into force on
29 December 2005. One of the results of the Act is that ‘disadvantaged’ people (i.e. people
without earned income or a pension or student grant or loan) can be refused permission to
occupy dwellings in certain areas. Another way in which demand for certain dwellings can be
controlled in such areas is by reserving them for certain socioeconomic categories. This

measure represents interference with the freedom to choose one'’s residence as laid down in
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article 12 ICCPR. During the passage of the Act through parliament, both this point and the
question of whether such interference constitutes a form of indirect discrimination were

considered at length.

169. On account of these two issues, a provision was included in the Act that the areas in
which the disadvantaged can be refused should generally be of limited size and that the
measure may be applied only in areas where habitability is seriously jeopardised by a high
concentration of disadvantaged persons. In principle, any municipality which can show that it
has a serious problem qualifies under the Act. A hardship clause has been added to the Act
as the result of amendment by the House of Representatives. If municipalities apply this
measure individuals can invoke the hardship clause if they consider that the measure
operates unreasonably in their case. Municipalities may apply to the Minister of Housing,
Spatial Planning and the Environment for permission to apply this measure. In such cases
the municipality must clearly show that it has exhausted all other options for promoting the
habitability of the district concerned and that they have proved inadequate. The measure to
refuse the disadvantaged in certain districts can be applied only for a maximum of four years,
with a possible extension for a further four years. Subject to these conditions the legislator
considers that the measure is justified and proportional, for example in the light of article 12

ICCPR.

Case law
170. Inthe cases of Landvreugd and Olivieira the European Court of Human Rights

(ECtHR) reviewed the prohibition orders that had been imposed by the Mayor of Amsterdam
after the applicants had been found in possession of hard drugs or openly using hard drugs.
The applicants were banned for 14 days from designated emergency areas. Neither
applicant lived or worked in the area concerned. Both were convicted and sentenced for
failing to comply with their prohibition orders. In each case, the ECtHR held that there had
been no violation of Article 2 of Protocol No. 4 to the European Convention on Human Rights
(liberty of movement) (ECtHR, Olivieira and Landvreugd v. the Netherlands (judgments), nos.
37331/97 and 33129/96, 4 June 2002).

171. In a somewhat similar case the Court of Appeal of ‘'s-Hertogenbosch accepted a
prohibition order which had been imposed by the Mayor of Venlo under the general municipal
by-laws. In its judgment of 4 February 2003, the Court of Appeal found that the order did not
violate Article 12 ICCPR or Article 2 of Protocol No. 4 to the European Convention on Human
Rights. The Court of Appeal accepted that the by-laws were sufficient as a legal basis (LJN
AF3987).
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Article 13: Prohibition of expulsion without legal guarantees

New Aliens Act
172. A new Aliens Act (the Aliens Act 2000) entered into force on 1 April 2001. However,

the general principles of policy on aliens remain unchanged. The Netherlands pursues a
restrictive policy on the admission of aliens, with the exception of refugees. Admission is
possible on the following grounds (section 13): (a) international obligations (Convention
relating to the Status of Refugees, human rights conventions); (b) a genuine Dutch interest;

(c) urgent reasons of a humanitarian nature.

The most important changes to the former Aliens Act relate to the asylum procedure. Some
aspects of this procedure have, however, remained unchanged. Just as under the former
Aliens Act, asylum seekers will be eligible for a residence permit on the grounds of
international obligations (including the Geneva Conventions and the European Convention
on Human Rights), on the grounds of urgent reasons of a humanitarian nature, and because
return to the country of origin would constitute an exceptional hardship in view of the overall

situation there.

173. The main changes are as follows. Under the former procedure, rejected asylum
seekers could lodge an objection and ask for their case to be reconsidered. This
administrative objection stage has ceased to exist. Decisions on applications must now be
made within six months, and rejected applicants may apply for judicial review by the courts.
They may remain in the Netherlands pending the outcome of this application for review; there
is no longer any need to obtain a separate decision to this effect. As the objection stage has
been abolished it is important for the quality of the decisions of the Immigration and
Naturalisation Service (IND) on applications to be improved. To achieve this, asylum seekers
are now given the opportunity to clarify their reasons for seeking asylum and, where there is
a stated intention to reject their application, to express their views on this intention before the
decision is finalised. The IND takes their response into account in making its decision. As the
decision makes clear how the alien and the IND view the application, the courts have a
sufficient basis for ruling on the lawfulness of the decision. The new Act introduced the

possibility of appeal to the Council of State.

174. Section 45 of the Aliens Act 2000 states that a decision rejecting an asylum

application automatically has the following consequences:? the alien is no longer lawfully

2 gection 45 of the Aliens Act 2000 reads:
1. The consequences of a decision whereby an application for the issue of a temporary residence permit as
referred to in section 28 or a residence permit for an indefinite period as referred to in section 33 shall, by

operation of law, be that:
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resident in the Netherlands, he is required to leave the Netherlands, his access to benefits in
kind for asylum seekers is terminated and the competent officers are authorised to expel him.
This type of decision is therefore known as a multi-purpose decision. The Aliens Act 2000
abolished the objection procedure. An asylum seeker whose application for asylum is
rejected may now apply directly to The Hague District Court for judicial review of the
decision. He may, in principle, await the result of this application in the Netherlands, unless
for example it is a repeat application. Appeal against the district court’s judgment lies to the
Administrative Jurisdiction Division of the Council of State (‘the Division’). Appeal also lies to
the Division from a ruling of the judge hearing applications for provisional relief on the alien’s
application for judicial review. Unlike aliens who apply to the district court for judicial review,
an alien who has lodged an appeal with the Division may not await the outcome of the
appeal in the Netherlands. Under section 42 of the Council of State Act, the Division may
either uphold the district court's judgment (adopting or improving on the grounds for the
judgment) or, reversing the judgment in whole or in part, do that which the district court
should have done. Under section 91, subsection 2 of the Aliens Act 2000, the Division may

also choose to uphold the district court's judgment without stating its grounds for doing so.

175. In the case of Hilal v. the United Kingdom (judgment of 6 March 2001, Reports of
Decisions and Judgments 2001-11) the ECtHR held that although judicial review extends only
to ensuring that the decision was not one that no reasonable administrative authority could
take, this did not detract from the effectiveness of the remedy. The ECtHR held, inter alia, as
follows: ‘The Court is not convinced that the fact that this scrutiny takes place against the

background of the criteria applied in judicial review of administrative decisions, namely,

a. the alien is no longer lawfully resident, unless another legal ground for lawful residence as referred to in

section 8 exists;
b. the alien should leave the Netherlands of his own accord within the time limit prescribed in section 62, failing

which the alien may be expeiled;

c. the benefits in kind provided for by or pursuant to the Central Reception Organisation for Asylum Seekers
Act or another statutory provision that regulates similar benefits in kind will cease in the manner provided for by
or pursuant to that Act or statutory provision and within the set time limit;

d. the aliens supervision officers are authorised, after the expiry of the time limit within which the alien must
leave the Netherlands of his own accord, to enter every place, including a dwelling, without the occupant's
consent, in order to expel the alien;

e. the aliens supervision officers are authorised, after the expiry of the time limit referred to in (c), to compel the
vacation of property in order to terminate the accommodation or the stay in the residential premises provided
as a benefit in kind as referred to in (c).

2. Subsection 1 shall apply mutatis mutandis if:

a. it has been decided under section 4:5 of the General Administrative Law Act that the application will not be
processed, or

b. a residence permit has been revoked or not renewed.

3. The consequences referred to in subsection 1 shall not take effect as long as the application for judicial
review lodged by the alien suspends the operation of the decision.

4. Our Minister may order that, notwithstanding subsection 1, chapeau and (c), the benefits in kind provided for
by or pursuant to the Act on the Central Reception Organisation for Asylum Seekers or another statutory
provision that regulates benefits in kind of this nature will not cease for certain categories of aliens. The order
shall be repealed no later than one year after its notification.
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rationality and perverseness, deprives the procedure of its effectiveness’. Review of this kind

is applied by many European countries.

176. Rejected asylum seekers are automatically under an obligation to leave the
Netherlands within a set period. The rejection also automatically ends entitlement to
accommodation and other benefits as well as empowering the authorities to evict the

persons concerned and expel them from the country.

177. The Act provides for a ministerial order extending the normal period for decision-
making for certain categories of aliens from six to eighteen months. This option can be used
if a brief period of uncertainty is expected regarding the situation in the country of origin, if
the situation in the country of origin is expected to improve in the short term, or if the number
of applications submitted is so large that the IND cannot decide on all of them within the

prescribed period of six months.

178. Every asylum seeker whose application is successful is given the same temporary
permit for a maximum of three years, to which a package of entitlements is attached. There
is only one asylum status. Under the new Act there can be no further litigation once someone
has been granted a temporary permit, as there is only one status. However, after three years
asylum seekers may qualify for a permanent residence permit. This means there are two
types of residence permit: a temporary one, possibly followed three years later by a

permanent one.

179. In the new system, all asylum seekers admitted on a temporary basis have the same
rights and entitlements. These entitlements are to a large extent determined by international
obligations. Holders of temporary permits will be allowed to take paid employment. They are
also eligible for student grants and housing. Family reunification is possible, but only for
permit holders with an independent income at least equal to the social assistance level (this
is stricter than the former requirement of 70% of that level). This financial criterion does not
apply to spouses and minor children who entered the Netherlands at the same time as the
principal applicant and have the same nationality, or who entered the Netherlands not later
than three months after the principal applicant was granted a temporary permit. In these
cases no income requirements are set. Nor does the new financial criterion apply to other
dependants of the principal applicant, such as partners or children over the age of 18 who
entered the Netherlands at the same time as the principal applicant or within three months

thereafter, and who have the same nationality.

180. The new Act also provides measures for supervision, and for the restriction and
deprivation of liberty. Under the former Aliens Act (section 19), officials could exercise their
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powers only if they had ‘specific indications of illegal residence’. In practice, this meant that
there were scarcely any checks on the identity of aliens in the streets, as there would seldom
be any overt signs of illegal residence. For this reason, this criterion has been changed and
now reads: ‘if facts and circumstances exist that give rise to a reasonable suspicion, on
objective grounds, of illegal residence’ (section 50). This criterion encompasses safeguards

against the discriminatory use of these supervisory powers.

181. Since entering into force the Aliens Act 2000 has been amended several times,
partly in order to implement EU directives (2001/51/EU and 2001/55/EU). One of the
changes to the asylum procedure is that the validity of temporary asylum residence permits

has been extended from three into five years.

The Aliens Act 2000 has also been amended to change the system of judicial review of

deprivation of liberty.

AC procedure
182. The AC procedure, also known as the 48-hour procedure, is the procedure applied in

application centres. The procedure lasts for a maximum of 48 hours (spread over a number
of working days). It starts with questions to determine the identity, nationality and travel route
of the asylum seeker. Part of this investigation is the first interview. After the first interview it
is decided whether the application is suitable for consideration in the application centre or
whether more time is need for investigation. In the former case a further interview is
conducted with the asylum seeker in the application centre. During this second interview the
asylum seeker can explain why he/she has requested asylum. If more time is needed for a
decision on an asylum application, the asylum seeker is transferred to a reception centre for

the remainder of the procedure.

183. The procedure in the application centres is a full asylum procedure, in which asylum
seekers have the opportunity to explain their reasons for requesting asylum in full. There is
free legal aid and asylum seekers who have their application for asylum rejected may apply
to the courts for review of the decision. This procedure is not restricted to manifestly
unfounded cases. If an asylum request can be rejected after careful consideration and
without the necessity of further investigation, it can be dealt with in this procedure. Since
December 2004 it has been possible for residence permits to be granted under a fast-track
asylum procedure. If further investigation is necessary in order to make a decision with due
care, the case is dealt with in the standard procedure. Each asylum application is judged first

and foremost on its own merits.
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Sliding scale
184. A sliding-scale approach is taken to decisions to cancel a residence permit and

declare a person to be an undesirable alien. In immigration law the sliding scale is based on
the strength of the foreign national’s ties with Dutch society: the stronger the ties the more
serious must be the offence in order to justify termination of residence. It follows that where a
foreign national commits a criminal offence the longer he has been lawfully resident in the
Netherlands the more serious must be the offence in order to warrant termination of
residence. Several aspects of the sliding scale have been adjusted in order to combat more
effectively the residence or continued residence of legal and illegal aliens who commit
crimes. The sentences necessary in order to expel an alien after a given length of residence
have been lowered. In future, the term of the measures imposed will also be taken into
account. Finally, the length of the sentences and measures imposed will be aggregated more

often than in the past before applying the sliding scale.

Rules and policy on unaccompanied minor asylum-seekers

185. Unaccompanied minors may apply for asylum in the Netherlands. In accordance with
standard policy, such applications are carefully checked to ensure compliance with the
conditions for granting a fixed-term asylum residence permit. The terms of reference are the
same as those for adult asylum seekers, although account is taken of the special position of
the minors. Unaccompanied minors whose application for an asylum residence permit is
refused must return to their country of origin or to another country to which they can
reasonably be expected to gain entry. This is also in the interests of the children themselves.
It is generally in the interests of the child to be reunited with its parents, family and
community. This is why there will be an assessment in each individual case of whether return
is possible and responsible. However, the facts and circumstances of the case may suggest
that the minor could not survive independently in the country of origin or in another country to
which he or she could reasonably be expected to gain entry. In such cases it will be decided
whether in the event of return the reception facilities available for the minor are adequate
according to local criteria. If this is not the case, the minor may be eligible for an ordinary
fixed-term residence permit subject to the limitation ‘residence as an unaccompanied minor'.
Even after a residence permit is renewed the basic rule is that an unaccompanied minor
should in principle return. The criteria of this special policy are applicable only to

unaccompanied minors who have applied for asylum.

186. Under this policy a residence permit may be granted only:
(a) to a minor, i.e. a person who has not yet reached the age of 18 and is not and has not
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been married or registered as a partner or declared to be adult. A minor is not treated as an
adult solely by virtue of an unrecognised traditional marriage. Nor is a marriage recognised if
this would be contrary to public policy. Examples would be forced marriages or marriages
between young children. Anyone who has entered into a registered partnership under Dutch
law is deemed by law to be adult. However, a person who cohabits without being married is
not thereby treated as adult (even if there is a cohabitation contract).

(b) to an unaccompanied minor, i.e. a person who is not accompanied by his adult parent(s)
or by a guardian already appointed abroad;

(c) by the authorities of their own volition in the course of an asylum procedure after it
becomes clear that the application for an asylum residence permit for a fixed or indefinite
term will be refused (under the policy on minor aliens and asylum seekers the residence
permit is therefore not granted on application);

(d) to a minor who is unable to survive independently in the country of origin or in another
country to which he could reasonably be expected to gain entry or if the reception facilities
available to the minor in the country of origin or another country to which he could reasonably

be expected to gain entry are not adequate according to local criteria.

187. Compliance with the special policy on unaccompanied minor asylum seekers and
foreign nationals is assessed ex nunc. It is therefore the situation at the moment when the

decision is made and not the situation at the moment of application for asylum that is

important.

Ampnesty for long-stay asylum seekers / Return project

188. Over 2,300 foreign nationals were granted a residence permit in 2002-2003 under an
amnesty and the inherent discretionary power of the Minister for Immigration and Integration
to derogate from policy. Failed asylum seekers who entered the Netherlands before 1 April
2001 and who are not and can no longer become eligible for a residence permit and do not
leave the Netherlands of their own accord are expelled through the departure centres or, if
they can be quickly removed, through expulsion centres. Under the amnesty 2,097 people
have been notified that they are eligible for a residence permit. They comply with the

objectively verifiable criteria of the amnesty.

189. Failed asylum seekers who are governed by the old Aliens Act (i.e. the legislation
applicable before 1 April 2001) and who are not and can no longer become eligible for a
residence permit and do not leave the Netherlands of their own accord are expelled
wherever possible. After consultation with the Association of Netherlands Municipalities and
the four major cities, the government has decided to make an extra effort to arrange the
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return of the group of asylum seekers covered by the old Aliens Act. This applies to
approximately 26,000 people who are staying in accommodation provided either by the
Central Reception Organisation for Asylum Seekers or by the municipalities. As and when
these people exhaust their legal remedies, they will be contacted by the Immigration and
Naturalisation Service (acting in collaboration with the municipalities, the Central Reception
Organisation for Asylum Seekers and other organisations for foreign nationals) and be
closely and individually supervised in arranging their actual return and departure. To
encourage them to return independently, the government is studying the possibility of
establishing a scheme under which they receive their airfare and an as yet undefined amount
to enable them to start afresh in their country of origin (the ‘Rean-plus scheme’). Foreign
nationals who produce objective evidence that they are unable to return for reasons beyond
their control can obtain a residence permit on this ground. If the arrangements described
above do not result in departure, the persons concerned will be evicted from the reception
facilities by or with the assistance of the municipalities. They will then be transferred to a
departure centre (or an expulsion centre if expulsion is possible in the short term). Where
people are unwilling to leave of their own volition and cannot be deported forcibly because
they do not cooperate and there is also no prospect of their deportation, their stay ina
departure centre will be terminated after eight weeks. Thereafter they may be detained with a

view to deportation.

Requirement of independent income
190. Other changes concerning foreign nationals are the requirement that those seeking

entry for the purpose of family formation (as opposed to family reunification) should have an
independent income at least equal to 120% of the minimum wage, and the requirement that
both partners be at least 21 years old. These requirements (contained in the Aliens Decree

2000) entered into force in 2004.

Genital mutilation
191. The Human Rights Committee expressed its concern that a well-founded fear of

female genital mutilation (FGM) or of other traditional practices in the country of origin that
infringe the physical integrity or health of women (article 7 ICCPR) does not always result in
favourable asylum decisions, for example when genital mutilation, despite a nominal legal
prohibition, remains an established practice that would pose a risk to the asylum seeker.
Indeed, the Netherlands has not incorporated any interpretative guidance and/or procedural
safeguards on FGM in legislation. However, the Aliens Act implementation guidelines do
include several paragraphs on gender-related persecution and a gender-inclusive approach
to asylum applications. The policy rules are in line with the instructions in the UNHCR
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Handbook. The Dutch asylum procedure also incorporates a number of safeguards to ensure
that female claimants can fully disclose relevant facts. These safeguards include separate
interviews of husband and wife, female interviewers and separate independent residence
status for women (rather than indirect status). In certain circumstances, political or other
opposition to FGM may warrant the conclusion that a person is a refugee under the 1951
Geneva Convention (section 29, subsection 1 (a) of the Aliens Act 2000). But in most cases
FGM is deemed to be an inhuman or degrading treatment as referred to in Article 3 ECHR
(section 29, section 1 (b) of the Aliens Act 2000). If there is a real risk that a woman or girl
will be subjected to FGM, she may be granted an asylum residence permit. The Netherlands
complies with its obligations regarding asylum in cases where there is a justified fear of FGM.
Women who fear that they will be subjected to FGM and cannot find protection elsewhere

can obtain asylum in the Netherlands.

Article 14: Entitlement to a fair and public hearing

Threatened witness
192. The Dutch government regrets the fact that the Committee expressed concerns in its

concluding observations on the third report about the use of the possibility of interviewing
witnesses in a manner that conceals their identity from the defence. The legislation
incorporates adequate safeguards, for example the fact that the witness is heard under oath
by an independent examining magistrate who assesses whether he or she meets the criteria
laid down in article 136¢ (in conjunction with article 226g) of the Code of Criminal Procedure.
In such cases the threat must be such that there are reasonable grounds for fearing that the
life, health or safety of the witness or members of his/her family is in jeopardy or that his/her
family life or social and economic existence is at risk. There must be a real threat capable of
objective assessment by the court. A subjective fear that something may happen is not
sufficient to qualify a person as a threatened witness. Moreover, the case must involve
serious crimes. The defence may appeal to the district court against the decision of an
examining magistrate to grant the status of threatened witness (article 226b Code of Criminal

Procedure).

193. When the witness is questioned the examining magistrate makes every effort to
ensure that the questions raised by the defence are answered, provided that this would not
result in disclosure of the witness’s identity. The defence will therefore always be given the
opportunity to raise the questions which it wants answered. In this respect no limitation is put

on the right to examine witnesses. On the other hand, the defence has no absolute
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entitlement to obtain an answer to all its questions. Under the current law too, the courts are
also entitled to prevent questions being answered. They may do this for example in the
interests of the investigation (by barring the use of bugging equipment), in the interests of
State security (to protect the sources of the intelligence services) or to prevent intimidation

and improper treatment of victims or witnesses.

194. Nor does a defendant have an absolute right to a physical confrontation with a
witness: however, his right to ask questions about the correctness and reliability of the
statement must be safeguarded. The Dutch regulations also make it possible to allow limited
anonymity (omission of personal particulars of members of surveillance and arrest teams,
witness disguise in court and voice distortion). A decision to grant limited anonymity may be

challenged on appeal.

195. Physical protection measures may also be taken if this is necessary. Nonetheless, it
must be noted that the arrangements for threatened witnesses will remain necessary for a
special category of cases. An evaluation by the University of Leiden (1996) shows that the
statutory regulation is regarded as exceptional and is applied sparingly and cautiously, and

as such has a clear function.

196. The European Court of Human Rights has held in various cases that the application
of the Dutch regulations on hearing threatened witnesses does not constitute an infringement
of article 6 ECHR. In the case of Mink K. v. the Netherlands (ECtHR 4 July 2000, appl. no.
43149/98) the ECtHR held that a person who is a member of a criminal organisation should
realise that in general people who are aware of his criminal acts may feel threatened by him.
The threatened witness procedure provides a solution in such cases. The ECtHR has held
that if the rights of the defence are observed as carefully as possible under the threatened
witness procedure the procedure can be deemed to be in accordance with article 6 ECHR. It
should be noted in this connection that other evidence besides the statements of the

threatened witness must be adduced.

Article 15: Principle of nulla poena sine previa lege poenali

197. The Dutch courts have consistently held in relation to article 15 ICCPR (and the
virtually identical provisions of article 16 of the Constitution and article 7 ECHR) that they
include the requirement of determinability. This means that it must be possible for an
individual to know for what actions he may be punished. This is a requirement of legal
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certainty. The legislator may therefore be expected to draft the definition of offences as
clearly as possible. It should not be forgotten here that the legislator sometimes defines
offences rather vaguely (using general terms) in order to ensure that acts that deserve
punishment do not fall outside the scope of the definition. This vagueness can be inevitable,
because it is not always possible to foresee how the interests to be protected will be violated
in the future and because (if this could be foreseen) the definitions of offences would
otherwise be too refined, with the result that overall clarity would cease and the interests of
the general clarity of the legislation would be damaged (see inter alia Supreme Court 31
October 2000, NJ 2001/14). In this case the Supreme Court held that the imposition of a fine
for offering for sale a consignment of curly lettuce with a nitrate content higher than permitted
in the commodities legislation did not constitute an infringement of the nulla poena principle
since the term ‘lettuce’ in the Vegetables Nitrate Content (Commaodities Act) Regulations

could be deemed sufficiently broad to include subcategories of lettuce such as curly lettuce.

198. In 2002 the Supreme Court held in a judgment that a prohibition of assembly
contained in the 1997 general municipal by-laws of Tilburg was binding. The defendant in
this case had submitted that the term ‘assembly’ in the relevant article of the general
municipal by-laws was too indeterminate and unclear to fulfil the requirements resulting from
article 16 of the Constitution. The Supreme Court held that in view of, among other things,
what was said in the explanatory notes on this provision about the meaning attributed to this
expression in common parlance it was sufficiently clear what acts in public places were
prohibited and punishable and the defendant had had a sufficient opportunity to adjust his
behaviour accordingly (Supreme Court 28 May 2002, NJ 2002/483).

199. On 18 September 2001 the Supreme Court gave judgment in the case of the
‘December murders’ committed in Suriname in 1982. It followed from the judgment that the
former Surinamese army commander, D.D. Bouterse, could not be prosecuted in the
Netherlands for involvement in the murders. One of the reasons why a prosecution could not
be brought was that the offences dated from December 1982, whereas the legislation on
which prosecution would be based (the Torture Convention (Implementation) Act) was not
introduced until 1989. The Supreme Court took the view that the Act could not be applied
with retroactive effect. It noted that the UN Convention against Torture did not set aside the
constitutional and treaty law prohibition of criminal legislation with retroactive effect. The
possibility that this prohibition was contrary to customary international law (i.e. the worldwide
acceptance that torture should be punishable with retroactive effect) was left undecided by
the Supreme Court. Article 94 of the Constitution bars the courts from ruling on whether the
constitution or acts of parliament (and hence the prohibition in article 16 of the Constitution)
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are compatible with customary international law (Supreme Court 18 September 2001, NJ
2002/559).

200. The national courts have held in various administrative law proceedings relating to
social security that — in the light of the last sentence of article 15 (1) ICCPR — the appellants
should benefit from a reduction in an administrative fine in the period between the
commission of the offence and the imposition of the administrative sanction (see inter alia
Central Appeals Court for Public Service and Social Security Matters 1 November 2005, LUN

AU5652).

Article 16: Right to recognition as a person before the law

201. As no new developments have occurred, reference should be made to previous

reports.

Article 17: Right to liberty and security of person

Privacy in the Dutch Constitution

202. As explained at A (on fundamental rights in the digital society) the government
decided in October 2004 not to present a bill to amend articles 10 (privacy) and 13 (privacy
of correspondence) of the Constitution. The government is now working to prepare new

articles, which will be published if possible before mid-2007.

Compulsory Identification (Extended Scope) Act

203. The Compulsory Identification (Extended Scope) Act entered into force on 1 January
2005. The purpose of this change in the law is to empower the police, special investigating
officers and supervisory officials to ask citizens to identify themselves. As a result of the entry
into force of this provision, everyone aged 14 and over is obliged to produce an identity
document at the first request of a police officer, special investigating officer or supervisory
official. This identification duty can be satisfied by production of a valid identity document,
namely a passport, valid Dutch travel document or document which a foreign national can

possess under the Aliens Act 2000.
204. Since 1 January 2005 the other documents which may be produced are a driving

licence or, in the case of people from the EU or the EEA, a valid national, diplomatic or

service passport or driving licence. The aim of the new legislation is to provide an instrument
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to support and strengthen enforcement and supervision by government across the board.
The government considers that expansion of the duty of identification is necessary in an
increasingly complex society. The proposed power is sufficiently clear and not unduly broadly
formulated and is in keeping with the specific duties to be performed by officials charged with
enforcing statutory rules. The police or other supervisory officials may not demand the
production of identification arbitrarily. They must have a reason. It must be necessary for the
performance of their duties, for example for traffic control, provision of assistance,
investigation of offences or maintenance of public order. No separate checks of possession
of identity documents are carried out. The government considers that the imposition of this
identification duty is a relatively light measure, which is not disproportionate to the aims to be

achieved.

205. If someone is unwilling or unable to produce a valid identity document when
requested to do so by the police or a supervisory official, he may be taken to a police station.
There further steps are taken to determine his identity. He may also be liable to a penalty not
exceeding €250. People of Dutch nationality may identify themselves by means of a
passport, driving licence or Dutch identity card. Foreign nationals may identify themselves by
means of an alien’s document. The Board of Procurators General’s Instructions on the
Extension of Compulsory Identification came into force at the same time as this legislation.

DNA legislation in criminal law

206. The statutory scope for using DNA analysis to solve criminal cases has been
expanded as a result of the positive experience of such analysis and the rapid pace of
technological advance. Even under the extended scheme, DNA analysis in connection with
criminal proceedings may be performed only for the purpose of identifying the perpetrator by
profile matching and may not be used to obtain other information irrelevant to profile
matching, for example identifying hereditary characteristics or diseases. Under the new
legislation, however, the power to order the collection of a DNA sample exists in respect of
more offences. Although suspicion of commission of a crime is still a requirement, it need no
longer be a specific crime of violence or sex crime or a crime that carries a sentence of 8 or
more years’ imprisonment. In future, suspicion of a crime for which pre-trial detention is
admissible will be sufficient. Nor is there any longer a requirement that the DNA analysis
should be ‘urgently necessary in order to reveal the truth'. It is sufficient that it is ‘in the
interests of the investigation’. This means that it is no longer necessary to apply first of all
other less far-reaching investigative powers. The importance of the investigation is a broader
— albeit not unlimited — criterion. It covers only the interests of the investigation of the crime
of which the person concerned is suspected, not the solution of other or future crimes.
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207. The new legislation expressly regulates the position of a suspect or non-suspect who
cooperates voluntarily. Voluntary cooperation as referred to here exists if the person
concerned has given written consent for a DNA sample to be taken (article 151a, paragraph
1, last sentence, and article 195a, paragraph 1, last sentence, Code of Criminal Procedure).
Before such consent is given, the public prosecutor should inform him of his right to be
assisted by counsel or (in the case of a third party) by a lawyer in making his decision.
Before giving his consent the person concerned should also be informed in writing of the
consequences of his voluntary cooperation. These differ according to whether the person
concerned is or is not a suspect. He must therefore be informed whether his cooperation is

requested as a suspect or as a third party.

208. The consequences of voluntary cooperation as a third party differ in one important
respect from those of voluntary cooperation as a suspect. The DNA profile of a third party is
not recorded in the DNA database and is not matched either with other DNA profiles already
in the database. The position is different with a suspect. The DNA profile of a suspect is
entered in the DNA database and not only compared with the DNA profile of the trace in the
case in which he is voluntarily cooperating but also with the other profiles recorded in the
DNA database. A third party who cooperates voluntarily and whose DNA profile is found to
match the trace in the case can naturally become a suspect. In that case his profile is
included in the DNA database and compared with other DNA profiles recorded in the

database.

209. This legislation is complemented by rules on DNA analysis in the case of convicted
persons. As discussed above in relation to the legislation on suspects, the DNA profiles of
suspects who are later convicted are kept in the DNA database for a long period. The aim is
to assist in solving past and future crimes committed by the convicted person. Keeping the
DNA profile in the database may also deter the offender from committing further offences.
To this extent the DNA database can have a special preventative effect. The legislation on
DNA analysis in the case of convicted persons builds on the reasons given above for
keeping the DNA profiles of convicted suspects. Even in cases where there was no real
necessity during the preparatory investigation to determine the DNA profile of the suspect
and enter it in the DNA database, it is important to be able to solve efficiently any other past
or future offences committed by the offender and, if possible, deter him from committing
further offences. This is why the public prosecutor is obliged under the new legislation to
order that DNA material be taken for analysis from each convicted person who comes within
the scope of the Act, in so far as no DNA profile was entered in the DNA database during
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the preparatory investigation. It is not a requirement that the public prosecutor believes there
to be a danger of reoffending. However, provision is made in the Act for an important
exception to the obligation to take a DNA sample. No order for a DNA sample is made if it is
reasonable to assume that the determination and processing of a DNA profile of the
convicted person would not be of assistance in preventing, investigating, prosecuting and

trying offences of the convicted person.

210. A new type of DNA analysis which is now regulated by statute and expands the
possibilities of such analysis in preparatory investigations in criminal cases is the
identification of observable external personal characteristics of an unknown suspect. This
new type of analysis can be used where traditional DNA analysis and other methods of
investigation have failed to yield any result. DNA analysis to identify external traits is used
by the police and criminal justice authorities as a last resort in solving crimes. The idea is
that in these cases the DNA material found at the scene of the crime should, if possible,
provide a basis for a composite drawing by yielding information about the sex, race and, in
due course, other observable external personal characteristics of the unknown suspect.
Examples of these other characteristics are the colour of the eyes and hair, facial features,

height and weight.

211. The main safeguard in this Act is that the purpose of the analysis must be to
determine observable external personal characteristics. It follows that the characteristics
must be those which a person has from birth and which are immediately visible to everyone.
This criterion implies that the aim of the DNA analysis may not be to identify:

- personal characteristics such as hereditary disorders and diseases which cannot be said
with certainty to have already manifested themselves to the person concerned or which
are only potentially present;

- hereditary disorders and diseases which manifest themselves in the form of a given type

of behaviour or mental condition.

Data requisitioning powers in criminal investigations

212. The Telecommunication Data Requisitioning Act entered into force on 1 September
2004. It regulates the powers granted in the Code of Criminal Procedure to requisition
telecommunication data in the interests of a criminal investigation. This concerns first and
foremost the requisitioning of telecommunication traffic data. The power is more precisely
defined than previously since the data that can be collected are designated in an order in
council. A distinction is made in this connection between data that relate to the past and data
that relate to the future. The power may be exercised by the public prosecutor where there is
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a suspicion of a crime for which pre-trial detention is possible or where the investigation is
into certain serious crimes committed or planned by a criminal organisation (serious breach

of the legal order).

213. Second, the Act regulates the power to demand user data. This concerns the identity
and address of people who use telecommunication networks or services. Under the privacy
legislation previously applicable, the decision on whether data could be provided in a specific
case was made by the data holder. Under the Telecommunication Data Requisitioning Act
the power may be exercised by an investigating officer where there is a suspicion of a crime
or where the investigation is into certain serious crimes committed or planned by a criminal

organisation (serious breach of the legal order).

214. The Data Requisitioning Powers Act entered into force on 1 January 2006. It
regulates the powers granted in the Code of Criminal Procedure to requisition the data of
persons, institutions and businesses in the interests of a criminal investigation. At issue here
are the power of an investigating officer to requisition identifying data (i.e. name, address and
administrative characteristics) and the power of the public prosecutor to requisition data other
than the identifying data and to demand sensitive data (i.e. data concerning religion, belief
and sex life). The act also includes a power to demand that data are provided immediately
after receipt (monitoring). The last two powers may be exercised only with the prior order of

an examining magistrate.

215. The greater the impact of the data on the privacy of the individual the stricter are the
conditions. The same is true of the acts required of the citizen or institution. A requisition
must be made in writing and an official record is made of the provision of the data. The
powers may be exercised only where there is a suspicion of a crime or where the
investigation is into certain serious crimes committed or planned by a criminal organisation
and only in the interests of the investigation. Personal data may be requisitioned only if they
can help to solve a criminal case. In addition to the power to requisition data, the act also
confers a power to order persons to cooperate in decrypting data. The Act also provides for a

power to search places where data are recorded.

216. The Financial Services Industry Data Requisitioning Act came into force on 1 June
2004 to implement the protocol to the EU Convention on Mutual Assistance in Criminal
Matters. It regulated the powers contained in the Code of Criminal Procedure to requisition
the data of institutions in the financial services industry. The specific provisions for the
financial sector lapsed as a result of the entry into force of the Data Requisitioning Powers
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Act. This does not affect the financial institutions concerned since the powers remain the

same.

217. As indicated above, the Code of Criminal Procedure contains specific powers for
requisitioning certain telecommunication data (traffic data and user data). Data that may be
requisitioned under the Telecommunication Data Requisitioning Act may not be requisitioned
under the Data Requisitioning Powers Act according to the provisions of the latter Act.
However, data that are available from telecom providers and cannot be collected under the
powers to requisition telecommunication data may be requisitioned under the Data

Requisitioning Powers Act.

Functioning of the Data Protection Authority

218. The Dutch Data Protection Authority (CBP) is an independent supervisory authority
that monitors the application of the legislation concerning the processing of personal data.
The Data Protection Authority advises the government on data protection issues, gives
information to the general public, hears claims concerning possible breaches of the data
protection legislation, approves codes of conduct and privacy regulations and has
investigative powers too. The 2000 update on the third periodic report of the Netherlands
included a section on the activities of the Data Protection Authority (nos. 101-1053).
Information on its activities, with English summaries, can be found at its English website

www.dutchdpa.nl.

219. In the period covered by this report the Data Protection Authority offered its advice on
numerous occasions, for instance when legislation was being prepared or evaluated. The
recommendations and comments of the Authority often play an important role in
parliamentary debates on proposed legislation in the field of data protection and privacy. In
July 2005 the Authority concluded a cooperation agreement with the Independent Post and
Telecom Authority (OPTA). The two organisations made arrangements for supervision of the
protection of personal data in the telecom sector. A similar agreement was concluded with
the Inspectorate for Work and Income (IW1), once again in July 2005. The aim of the
cooperation is to make more effective and efficient supervision of the use of personal data in

the area of social security (Government Gazette 129, 7 July 2005).

220. In October 2002 the Data Protection Authority advised the police that any decision on
a request to have access to the police registers should be in writing. An interesting issue
concerns the exchange of information between the police services of the Kingdom of the
Netherlands in Europe and the services of the Netherlands Antilles and Aruba. Noting that
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there is no specific privacy legislation in force in the Netherlands Antilles and Aruba, the
Authority advised the Minister of Justice in April 2002 that a bill enabling the exchange of
information concerning individual criminal records should contain express safeguards. The
Authority also issued guidelines for the use of surveillance cameras in public areas (including
shops and residential areas) in 2002. In 2002 the Data Protection Authority issued a second
updated edition of its report ‘Goed werken in netwerken’ (Working well in networks’), in which
it seeks to strike the right balance between the legitimate interests of employers and the
protection of employees’ privacy. The protection of privacy in the information infrastructures
of the government and of health service organisations was the subject of two background
studies published in 2002.

221. On 12 July 2005 the Data Protection Authority issued a paper proposing a number of
changes to the Data Protection Act (WBP). The proposals include changes to ‘special data’
(i.e. data on health, race or religion). Current legislation prohibits the processing of these
data, but problems occur in practice, for instance when accountants and auditors have good

reason to use these data.

222.  Meanwhile, the results of research (‘Burgers en hun privacy’ (Citizens and their
privacy)) commissioned by the Data Protection Authority were published in February 2005 .
The outcome of the study was that the public believe that data protection is important, even if
they accept that other interests may prevail in certain circumstances. People are not exactly
aware of how their data are processed and tend to mistrust businesses in this respect. 92%
of respondents stated that the Data Protection Act was an important asset (although they
were not really familiar with its contents), but were largely unaware of the existence of the

Data Protection Authority.

Searching for weapons on suspicion
223. In 2003 a section was added to the Municipalities Act — section 151a — to empower

mayors to designate areas within their municipality where members of the public can be
searched for weapons without being suspected of a criminal offence (as one of the measures
to combat violence involving weapons). This legislation is discussed above in relation to

article 6.

Camera surveillance of public areas
224. The Camera Surveillance of Public Areas Act was passed in June 2005 (Bulletin of

Acts and Decrees 2005, 392). The Act explicitly authorises the use of camera surveillance by
local authorities. Some 50 to 80 municipalities have recently experimented with camera
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surveillance. The government believes that there is wide public support for camera
surveillance, and the initial fear that the public would perceive camera surveillance as an
interference with their privacy has proved unfounded. Under the new Act the municipal
council can empower the mayor to introduce camera surveillance in a particular area if he
believes it necessary for the maintenance of public order. Cameras must be static and
surveillance must always be over long periods (i.e. ad hoc camera monitoring is not allowed).
There should be clear signs to alert members of the public to the fact they are entering an
area that is under surveillance; surveillance may take place only in public places. Images
may be recorded and stored, and used later for criminal investigations. The Dutch Data
Protection Authority published its recommendations on the bill, which played an important
role during the parliamentary debate. These recommendations led to several changes to the
bill to improve the standard of privacy protection. Parliament believes that the Act meets the
requirements of proportionality and subsidiarity and is fully compatible with article 17 ICCPR.

Inclusion of biometric data in passports

225. A bill to amend the Passport Act was presented to the House of Representatives on
22 April 2002. The chief aim of this bill is to create a legal basis for the inclusion of biometric
data in Dutch travel documents. The use of biometrics increases the reliability of the travel
document and thus helps to prevent identity fraud in which people acquire a false identity.
The statutory provisions contain a number of basic principles to ensure the specific use of
biometrics and guarantee the privacy of the holder of the travel document.

226. The bill provides that a travel document should not only contain a photograph and
signature but also record the holder's digitised biometric characteristics for the purpose of
verifying that he or she is the person to whom the travel document was issued. The term
biometric characteristics means a person’s unique physical characteristics which can be

used to verify identity.

227. In view of the need for privacy protection and the requirements resulting from the
Data Protection Act it is important to ensure that the biometric data are processed in a fair
and lawful manner, are obtained only for clearly defined and justified purposes and are not
subsequently processed in a manner that is incompatible with these purposes. This condition
is met by the provisions of the Passport Act regulating the collection and recording of
biometric data. The Act and the rules based upon it can therefore be consulted by members
of the public to find out for what purposes they must make biometric data available, what
biometric characteristics are involved, how the data are collected and recorded and to whom

they may be disclosed.
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228. For the purposes of privacy protection, it is also important to note that the Act
provides that the data to be recorded in a travel document concerning biometric
characteristics of the holder are taken from the person concerned by the authority competent
to receive the application and are immediately digitised in such a way that no physical or
personal characteristics of the holder can be reconstructed from them. The chosen
technology records the biometric data in a template. This template is recorded in a chip on
the travel document itself and also — together with the other personal data of the holder of the
travel document — in the electronic travel document records. The digital data is stored on the
template in such a way that it is not possible to reconstruct the physical or personal
characteristics of the holder of the travel document from the template (the algorithm cannot

calculate backwards and reconstruct the complete original (analogue) signal).

229. Finally, the protection against forms of unlawful or careless use is important for
privacy protection. For this purpose a special provision has been included in the Passport Act
for the protection of data on the biometric characteristics of the holder of the travel document
and it has been arranged that the travel document records can be accessed only by name

and document number.

230. The bill is still pending before the House of Representatives and has been deferred in
connection with the introduction of an EU Regulation on the inclusion of biometric

characteristics in travel documents.

Police Data Bill
231. A bill to replace the present Data Protection (Police Files) Act was presented to the

House of Representatives in October 2005. The Police Data Bill, as it is known, provides
greater scope for the use of personal data and creates possible ways of using data for a
purpose other than that for which they were processed and supplying police data to persons
and institutions outside the police.